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U.S. District Court
District of Columbia (Washington, DC)

CIVIL DOCKET FOR CASE #: 1:14-cv-00851-JEB

APPEAL,CLOSED,TYPE-E

AMERICAN HOSPITAL ASSOCIATION et al v. 
SEBELIUS
Assigned to: Judge James E. Boasberg

Cause: 28:1361 Petition for Writ of Mandamus

 Case: 1:16-cv-02521-JEB
Case in other court:  USCA, 15-05015

USCA, 17-05018

Date Filed: 05/22/2014
Date Terminated: 12/05/2016
Jury Demand: None
Nature of Suit: 890 Other Statutory 
Actions
Jurisdiction: U.S. Government 
Defendant

Plaintiff 
AMERICAN HOSPITAL 
ASSOCIATION

represented by Adam K. Levin 
HOGAN LOVELLS US LLP 
555 13th Street, NW 
Washington, DC 20004 
(202) 637-6846 
Fax: (202) 637-5910 
Email: adam.levin@hoganlovells.com 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Catherine Emily Stetson 
HOGAN LOVELLS US LLP 
555 13th Street, NW 
Washington, DC 20004-1109 
(202) 637-5491 
Fax: 202-637-5910 
Email: cate.stetson@hoganlovells.com 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Jaclyn Lee DiLauro 
HOGAN LOVELLS, LLP 
555 13th Street, NW 
Washington, DC 20004 
(202) 637-5600 
Email: 
jaclyn.dilauro@hoganlovells.com 
TERMINATED: 05/20/2016

Plaintiff 
BAXTER REGIONAL HOSPITAL, represented by Adam K. Levin 
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INC.
doing business as
BAXTER REGIONAL MEDICAL 
CENTER

(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Catherine Emily Stetson 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Jaclyn Lee DiLauro 
(See above for address) 
TERMINATED: 05/20/2016

Plaintiff 
RUTLAND HOSPITAL, INC.
doing business as
RUTLAND REGIONAL MEDICAL 
CENTER

represented by Adam K. Levin 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Catherine Emily Stetson 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Jaclyn Lee DiLauro 
(See above for address) 
TERMINATED: 05/20/2016

Plaintiff 
COVENANT HEALTH represented by Adam K. Levin 

(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Catherine Emily Stetson 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Jaclyn Lee DiLauro 
(See above for address) 
TERMINATED: 05/20/2016

V.
Defendant 
KATHLEEN SEBELIUS
in her official capacity as SECRETARY 

represented by Caroline Lewis Wolverton 
U.S. Department of Justice 
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OF HEALTH AND HUMAN SERVICES Civil Division 
20 Massachusetts Ave., NW 
Suite 7150 
Washington, DC 20001 
(202) 514-0265 
Fax: (202) 616-8470 
Email: caroline.lewis-
wolverton@usdoj.gov 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amicus 
FUND FOR ACCESS TO 
INPATIENT REHABILITATION
agent of
FAIR FUND

represented by Ronald S. Connelly 
POWERS, PYLES, SUTTER & 
VERVILLE 
1501 M Street, NW 
7th Floor 
Washington, DC 20005 
(202) 872-6762 
Fax: (202) 785-1756 
Email: ron.connelly@ppsv.com 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Date Filed # Docket Text

05/22/2014 1 COMPLAINT against KATHLEEN SEBELIUS ( Filing fee $ 400 receipt 
number 0090-3724776) filed by COVENANT HEALTH, RUTLAND 
HOSPITAL, INC., AMERICAN HOSPITAL ASSOCIATION, BAXTER 
REGIONAL HOSPITAL, INC.. (Attachments: # 1 Exhibit, # 2 Summons, # 3
Summons, # 4 Summons)(Levin, Adam) (Additional attachment(s) added on 
5/23/2014: # 5 Civil Cover Sheet) (kb). (Entered: 05/22/2014)

05/22/2014 2 Corporate Disclosure Statement by AMERICAN HOSPITAL ASSOCIATION. 
(Levin, Adam) Modified on 5/23/2014 (kb). (Entered: 05/22/2014)

05/22/2014 3 Corporate Disclosure Statement by BAXTER REGIONAL HOSPITAL, INC.. 
(Levin, Adam) Modified on 5/23/2014 (kb, ). (Entered: 05/22/2014)

05/22/2014 4 Corporate Disclosure Statement by COVENANT HEALTH. (Levin, Adam) 
Modified on 5/23/2014 (kb). (Entered: 05/22/2014)

05/22/2014 5 Corporate Disclosure Statement by RUTLAND HOSPITAL, INC.. (Levin, 
Adam) Modified on 5/23/2014 (kb, ). (Entered: 05/22/2014)

05/22/2014 Case Assigned to Judge James E. Boasberg. (kb) (Entered: 05/23/2014)

05/27/2014 6 SUMMONS (3) ISSUED ELECTRONICALLY as to KATHLEEN 
SEBELIUS, U.S. Attorney and U.S. Attorney General (Attachments: # 1
Summons 2nd, # 2 Summons 3rd, # 3 Notice of Consent, # 4 Consent Form)
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(md, ) (Entered: 05/27/2014)

06/05/2014 7 RETURN OF SERVICE/AFFIDAVIT of Summons and Complaint Executed. 
KATHLEEN SEBELIUS served on 5/28/2014, RETURN OF 
SERVICE/AFFIDAVIT of Summons and Complaint Executed on United States 
Attorney General. Date of Service Upon United States Attorney General 
5/28/14., RETURN OF SERVICE/AFFIDAVIT of Summons and Complaint 
Executed as to the United States Attorney. Date of Service Upon United States 
Attorney on 5/28/2014. ( Answer due for ALL FEDERAL DEFENDANTS by 
7/27/2014.) (Levin, Adam) (Entered: 06/05/2014)

07/11/2014 8 MOTION for Summary Judgment by AMERICAN HOSPITAL 
ASSOCIATION, BAXTER REGIONAL HOSPITAL, INC., COVENANT 
HEALTH, RUTLAND HOSPITAL, INC. (Attachments: # 1 Exhibit 1, # 2
Exhibit 2, # 3 Exhibit 3, # 4 Exhibit 4, # 5 Exhibit 5, # 6 Exhibit 6, # 7 Exhibit 
7, # 8 Exhibit 8, # 9 Exhibit 9, # 10 Declaration of Adam K. Levin, # 11
Declaration of Ivan Holleman, # 12 Declaration of John Geppi, # 13
Declaration of Caroline Steinberg, # 14 Declaration of John Wallace, # 15
Exhibit A to Decl. of J. Wallace, # 16 Exhibit B to Decl. of J. Wallace, # 17
Exhibit C to Decl. of J. Wallace, # 18 Text of Proposed Order)(Levin, Adam) 
(Entered: 07/11/2014)

07/21/2014 9 MOTION for Extension of Time to Respond to Complaint and Plaintiffs' 
Motion for Summary Judgment by KATHLEEN SEBELIUS (Attachments: # 1
Text of Proposed Order)(Wolverton, Caroline) (Entered: 07/21/2014)

07/22/2014 10 RESPONSE re 9 MOTION for Extension of Time to Respond to Complaint 
and Plaintiffs' Motion for Summary Judgment filed by AMERICAN 
HOSPITAL ASSOCIATION, BAXTER REGIONAL HOSPITAL, INC., 
COVENANT HEALTH, RUTLAND HOSPITAL, INC.. (Attachments: # 1
Text of Proposed Order)(Levin, Adam) (Entered: 07/22/2014)

07/22/2014 MINUTE ORDER GRANTING Defendant's 9 Motion for Extension of Time to 
Respond to Complaint and Plaintiff's Motion for Summary Judgment. The 
Court ORDERS that Defendant shall respond to the Complaint and to Plaintiffs' 
Motion for Summary Judgment on or before September 11, 2014. Signed by 
Judge James E. Boasberg on 7/22/2014. (lcjeb3) (Entered: 07/22/2014)

07/23/2014 Set/Reset Deadline: Defendant shall respond to the Complaint and to Plaintiffs' 
Motion for Summary Judgment on or before 9/11/2014. (ad) (Entered: 
07/23/2014)

08/29/2014 11 Joint MOTION for Briefing Schedule by AMERICAN HOSPITAL 
ASSOCIATION, BAXTER REGIONAL HOSPITAL, INC., COVENANT 
HEALTH, RUTLAND HOSPITAL, INC. (Attachments: # 1 Text of Proposed 
Order)(Levin, Adam) (Entered: 08/29/2014)

08/29/2014 MINUTE ORDER granting the parties' Joint 11 Motion for Briefing Schedule. 
The Court ORDERS that the Plaintiffs shall file a consolidated brief in 
opposition to Defendant's forthcoming Motion to Dismiss and reply in support 
of Plaintiffs' Motion for Summary Judgment, not to exceed forty-five pages, on 
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or before October 2, 2014; and Defendant shall file a reply brief in support of 
her forthcoming Motion to Dismiss on or before October 17, 2014. Signed by 
Judge James E. Boasberg on 08/29/14. (lcjeb1) (Entered: 08/29/2014)

08/29/2014 Set/Reset Deadlines: The Plaintiffs shall file a consolidated brief in opposition 
to Defendant's forthcoming Motion to Dismiss and reply in support of 
Plaintiffs' Motion for Summary Judgment, not to exceed forty-five pages, on or 
before 10/02/2014; and Defendant shall file a reply brief in support of her 
forthcoming Motion to Dismiss on or before 10/17/2014. (ad) (Entered: 
08/29/2014)

09/11/2014 12 MOTION to Dismiss for Lack of Jurisdiction by KATHLEEN SEBELIUS 
(Attachments: # 1 Declaration Declaration of Nancy J. Griswold, # 2 Exhibit 
Ex. 1 to Griswold Declaration, # 3 Exhibit Exhibit 2 to Griswold Declaration, # 
4 Declaration Declaration of Constance B. Tobias, # 5 Exhibit Exhibit to 
Tobias Declaration, # 6 Text of Proposed Order)(Wolverton, Caroline) 
(Entered: 09/11/2014)

09/11/2014 13 Memorandum in opposition to re 8 MOTION for Summary Judgment filed by 
KATHLEEN SEBELIUS. (Attachments: # 1 Declaration Declaration of Nancy 
J. Griswold, # 2 Exhibit Exhibit 1 to Griswold Declaration, # 3 Exhibit Exhibit 
2 to Griswold Declaration, # 4 Declaration Declaration of Constance B. Tobias, 
# 5 Exhibit Exhibit to Tobias Declaration, # 6 Text of Proposed Order)
(Wolverton, Caroline) (Entered: 09/11/2014)

10/02/2014 14 Memorandum in opposition to re 12 MOTION to Dismiss for Lack of 
Jurisdiction filed by AMERICAN HOSPITAL ASSOCIATION, BAXTER 
REGIONAL HOSPITAL, INC., COVENANT HEALTH, RUTLAND 
HOSPITAL, INC.. (Levin, Adam) (Entered: 10/02/2014)

10/02/2014 15 REPLY to opposition to motion re 8 MOTION for Summary Judgment filed by 
AMERICAN HOSPITAL ASSOCIATION, BAXTER REGIONAL 
HOSPITAL, INC., COVENANT HEALTH, RUTLAND HOSPITAL, INC.. 
(Levin, Adam) (Entered: 10/02/2014)

10/02/2014 16 Unopposed MOTION for Leave to File Amicus Curiae Brief by FUND FOR 
ACCESS TO INPATIENT REHABILITATION (Attachments: # 1 Amicus 
Curiae Brief, # 2 Exhibit 1 to amicus brief, # 3 Exhibit 2 to amicus brief, # 4
Exhibit 3 to amicus brief, # 5 Exhibit 4 to amicus brief, # 6 Text of Proposed 
Order)(Connelly, Ronald) (Entered: 10/02/2014)

10/02/2014 17 Amicus Curiae APPEARANCE entered by Ronald S. Connelly on behalf of 
FUND FOR ACCESS TO INPATIENT REHABILITATION. (Connelly, 
Ronald) (Entered: 10/02/2014)

10/03/2014 MINUTE ORDER: The Court ORDERS that the 16 Motion for Leave to File 
an Amicus Curiae Brief by the Fund for Access to Inpatient Rehabilitation is 
GRANTED. Signed by Judge James E. Boasberg on 10/03/14. (lcjeb3) 
(Entered: 10/03/2014)

10/03/2014 18 AMICUS BRIEF by FUND FOR ACCESS TO INPATIENT 
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REHABILITATION. (td, ) (Entered: 10/06/2014)

10/17/2014 19 REPLY to opposition to motion re 12 MOTION to Dismiss for Lack of 
Jurisdiction filed by KATHLEEN SEBELIUS. (Attachments: # 1 Exhibit Ex. 1, 
Decl. of Nancy J. Griswold, Lessler v Burwell, # 2 Exhibit Ex. 2, Decl. of 
Lester D Cash)(Wolverton, Caroline) (Entered: 10/17/2014)

12/18/2014 20 ORDER: The Court ORDERS that: (1) Defendant's 12 Motion to Dismiss is 
GRANTED; (2) Plaintiffs' 8 Motion for Summary Judgment is DENIED; and 
(3) Judgment is ENTERED in favor of Defendant. Signed by Judge James E. 
Boasberg on 12/18/14. (lcjeb2) (Entered: 12/18/2014)

12/18/2014 21 MEMORANDUM AND OPINION re 20 Motion to Dismiss. Signed by Judge 
James E. Boasberg on 12/18/14. (lcjeb2) (Entered: 12/18/2014)

01/16/2015 22 NOTICE OF APPEAL TO DC CIRCUIT COURT as to 20 Order on Motion to 
Dismiss/Lack of Jurisdiction, by AMERICAN HOSPITAL ASSOCIATION, 
BAXTER REGIONAL HOSPITAL, INC., COVENANT HEALTH, 
RUTLAND HOSPITAL, INC.. Filing fee $ 505, receipt number 0090-3966037. 
Fee Status: Fee Paid. Parties have been notified. (Levin, Adam) (Entered: 
01/16/2015)

01/20/2015 23 Transmission of the Notice of Appeal, Order Appealed, and Docket Sheet to 
US Court of Appeals. The Court of Appeals fee was paid this date 1/16/15 re 22
Notice of Appeal to DC Circuit Court,. (td, ) (Entered: 01/20/2015)

01/21/2015 USCA Case Number 15-5015 for 22 Notice of Appeal to DC Circuit Court, 
filed by AMERICAN HOSPITAL ASSOCIATION, RUTLAND HOSPITAL, 
INC., COVENANT HEALTH, BAXTER REGIONAL HOSPITAL, INC.. (rd) 
(Entered: 01/22/2015)

04/04/2016 MINUTE ORDER: The Court ORDERS that a status conference is set for April 
11, 2016, at 10:00 a.m. in Courtroom 19. Signed by Judge James E. Boasberg 
on 4/4/16. (lcjeb3) (Entered: 04/04/2016)

04/04/2016 Set/Reset Hearings: A Status Conference is set for 4/11/2016, at 10:00 AM, in 
Courtroom 19, before Judge James E. Boasberg. (ad) (Entered: 04/04/2016)

04/04/2016 26 MANDATE of USCA (certified copy) ORDERED and ADJUDGED that the 
judgment of the District Court appealed from in this cause is hereby reversed 
and the case is remanded for further proceedings, in accordance with the 
opinion of the court filed herein this date as to 22 Notice of Appeal to DC 
Circuit Court, filed by AMERICAN HOSPITAL ASSOCIATION, RUTLAND 
HOSPITAL, INC., COVENANT HEALTH, BAXTER REGIONAL 
HOSPITAL, INC. USCA Case Number 15-5015. (zrdj) (Entered: 04/07/2016)

04/06/2016 24 NOTICE of Appearance by Jaclyn Lee DiLauro on behalf of All Plaintiffs 
(Attachments: # 1 Certificate of Service)(DiLauro, Jaclyn) (Entered: 
04/06/2016)

04/06/2016 25 NOTICE of Appearance by Catherine E. Stetson on behalf of All Plaintiffs 
(Attachments: # 1 Certificate of Service)(Stetson, Catherine) (Entered: 
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04/06/2016)

04/11/2016 MINUTE ORDER: As discussed at today's status hearing, the Court ORDERS 
that Defendant shall file its Motion by May 20, 2016, with Plaintiffs' 
Opposition due by June 6, 2016, and Defendant's Reply by June 16, 2016. 
Signed by Judge James E. Boasberg on 4/11/16. (lcjeb3) (Entered: 04/11/2016)

04/11/2016 Minute Entry for proceedings held before Judge James E. Boasberg: Status 
Conference held on 4/11/2016. (Defendant shall file its Motion by 5/20/2016, 
with Plaintiffs' Opposition due by 6/06/2016, and Defendant's Reply by 
6/16/2016). (Court Reporter Lisa Griffith) (ad) (Entered: 04/11/2016)

05/19/2016 27 MOTION for Extension of Time to File Motion by KATHLEEN SEBELIUS 
(Attachments: # 1 Text of Proposed Order)(Wolverton, Caroline) (Entered: 
05/19/2016)

05/19/2016 28 RESPONSE re 27 MOTION for Extension of Time to File Motion filed by 
AMERICAN HOSPITAL ASSOCIATION, BAXTER REGIONAL 
HOSPITAL, INC., COVENANT HEALTH, RUTLAND HOSPITAL, INC.. 
(Stetson, Catherine) (Entered: 05/19/2016)

05/19/2016 MINUTE ORDER: The Court ORDERS that Defendant's 27 Motion for 
Extension is GRANTED, and she shall file her Motion by May 25, 2016. 
Plaintiffs' Opposition shall now be due by June 13, 2016, and Defendant's 
Reply by June 23, 2016. (Entered: 05/19/2016)

05/20/2016 Set/Reset Deadline: If Plaintiffs oppose Defendant's 27 Motion, they shall file 
such opposition by 5/20/2016. (ad) (Entered: 05/20/2016)

05/20/2016 29 NOTICE OF WITHDRAWAL OF APPEARANCE as to AMERICAN 
HOSPITAL ASSOCIATION, BAXTER REGIONAL HOSPITAL, INC., 
COVENANT HEALTH, RUTLAND HOSPITAL, INC.. Attorney Jaclyn Lee 
DiLauro terminated. (Stetson, Catherine) (Entered: 05/20/2016)

05/25/2016 30 MOTION to Stay and Memorandum of Points and Authorities in Support by 
KATHLEEN SEBELIUS (Attachments: # 1 Declaration of HHS Asst. 
Secretary Ellen Murray, # 2 Text of Proposed Order)(Wolverton, Caroline) 
(Entered: 05/25/2016)

06/13/2016 31 MEMORANDUM IN OPPOSITION re 30 MOTION to Stay and 
Memorandum of Points and Authorities in Support filed by AMERICAN 
HOSPITAL ASSOCIATION, BAXTER REGIONAL HOSPITAL, INC., 
COVENANT HEALTH, RUTLAND HOSPITAL, INC.. (Attachments: # 1
Text of Proposed Order)(Stetson, Catherine) Modified text/event on 6/14/2016 
(ztd). (Entered: 06/13/2016)

06/20/2016 32 Unopposed MOTION for Leave to File Amicus Curiae Brief by FUND FOR 
ACCESS TO INPATIENT REHABILITATION (Attachments: # 1 Amicus 
Curiae Brief, # 2 Exhibit 1 Zhang Decl., # 3 Exhibit 2 CMS Letter, # 4 Exhibit 
3 Gittler Decl., # 5 Exhibit 4 Armstrong Decl., # 6 LCvR 7.1 Disclosure 
Statement, # 7 Text of Proposed Order)(Connelly, Ronald) (Entered: 
06/20/2016)
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06/21/2016 MINUTE ORDER granting Unopposed 32 Motion for Leave to File Amicus 
Brief. The Amicus Brief and Exhibits of the Fund for Access to Inpatient 
Rehabilitation is deemed FILED. Signed by Judge James E. Boasberg on 
6/21/16. (lcjeb3) (Entered: 06/21/2016)

06/21/2016 33 Unopposed MOTION for Extension of Time to File Response/Reply as to 30
MOTION to Stay and Memorandum of Points and Authorities in Support by 
KATHLEEN SEBELIUS (Attachments: # 1 Text of Proposed Order)
(Wolverton, Caroline) (Entered: 06/21/2016)

06/21/2016 34 AMICUS BRIEF by FUND FOR ACCESS TO INPATIENT 
REHABILITATION. (td) (Entered: 06/22/2016)

06/21/2016 35 Corporate Disclosure Statement by FUND FOR ACCESS TO INPATIENT 
REHABILITATION identifying Corporate Parent NONE for FUND FOR 
ACCESS TO INPATIENT REHABILITATION.. (td) (Entered: 06/22/2016)

06/22/2016 MINUTE ORDER granting Unopposed 33 Motion for Extension of Time to 
File. The Court ORDERS that Defendant's reply in support of her Motion to 
Stay shall be filed on or before July 1, 2016. Signed by Judge James E. 
Boasberg on 6/22/16. (lcjeb3) (Entered: 06/22/2016)

06/22/2016 Set/Reset Deadline: Defendant's reply in support of her Motion to Stay shall be 
filed on or before 7/1/2016. (ad) (Entered: 06/22/2016)

07/01/2016 36 REPLY to opposition to motion re 30 MOTION to Stay and Memorandum of 
Points and Authorities in Support filed by KATHLEEN SEBELIUS. 
(Attachments: # 1 Exhibit 1)(Wolverton, Caroline) (Entered: 07/01/2016)

09/19/2016 37 ORDER DENYING 30 Motion for Stay. Parties shall appear for a status 
conference on October 3, 2016, at 9:30 AM. Signed by Judge James E. 
Boasberg on 09/19/2016. (lcjeb3) (Entered: 09/19/2016)

09/19/2016 38 MEMORANDUM OPINION re 37 Order on Motion for Stay. Signed by Judge 
James E. Boasberg on 09/19/2016. (lcjeb3) (Main Document 38 replaced on 
9/19/2016) (zad). (Entered: 09/19/2016)

09/19/2016 Set/Reset Hearing: A Status Conference is set for 10/3/2016, at 9:30 AM, in 
Courtroom 19, before Judge James E. Boasberg. (ad) (Entered: 09/19/2016)

10/03/2016 MINUTE ORDER: As discussed at today's status hearing, the Court ORDERS 
that: 1) Plaintiffs' Motion for Summary Judgment setting forth the specific 
forms a mandamus should take shall be filed by October 14, 2016; 2) 
Defendant's Opposition and Cross-Motion for Summary Judgment shall be filed 
by November 4, 2016; and 3) Plaintiffs' Reply shall be filed by November 14, 
2016. If the Court believes a further Government Reply is necessary, it will so 
order. Signed by Judge James E. Boasberg on 10/03/16. (lcjeb3) (Entered: 
10/03/2016)

10/03/2016 Minute Entry for proceedings held before Judge James E. Boasberg: Status 
Conference held on 10/3/2016. (Plaintiffs' Motion for Summary Judgment 
setting forth the specific forms a mandamus should take shall be filed by 
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10/14/2016; Defendant's Opposition and Cross-Motion for Summary Judgment 
shall be filed by 11/04/2016; and Plaintiffs' Reply shall be filed by 11/14/2016). 
(Court Reporter Lisa Griffith) (ad) (Entered: 10/03/2016)

10/14/2016 39 MOTION for Summary Judgment by AMERICAN HOSPITAL 
ASSOCIATION, BAXTER REGIONAL HOSPITAL, INC., COVENANT 
HEALTH, RUTLAND HOSPITAL, INC. (Attachments: # 1 Text of Proposed 
Order)(Stetson, Catherine) (Entered: 10/14/2016)

11/04/2016 40 Unopposed MOTION for Extension of Time to File Defendant's Motion for 
Summary Judgment and Opposition to Plaintiffs' Motion for Summary 
Judgment by KATHLEEN SEBELIUS (Attachments: # 1 Text of Proposed 
Order)(Wolverton, Caroline) (Entered: 11/04/2016)

11/04/2016 MINUTE ORDER granting Defendant's 40 Motion for Extension of Time to 
File. The Court ORDERS that: 1) Defendant shall file her Motion for Summary 
Judgment and Opposition to Plaintiffs' Motion for Summary Judgment on or 
before November 7, 2016; and 2) Plaintiffs shall file their Reply in support of 
their Motion for Summary Judgment by November 15, 2016. Signed by Judge 
James E. Boasberg on 11/4/2016.(lcjeb1) (Entered: 11/04/2016)

11/04/2016 Set/Reset Deadlines: Defendant shall file her Motion for Summary Judgment 
and Opposition to Plaintiffs' Motion for Summary Judgment on or before 
11/07/2016; and Plaintiffs shall file their Reply in support of their Motion for 
Summary Judgment by 11/15/2016. (ad) (Entered: 11/04/2016)

11/07/2016 41 Cross MOTION for Summary Judgment by KATHLEEN SEBELIUS 
(Attachments: # 1 Declaration, Supplemental, of Ellen Murray, # 2 Text of 
Proposed Order)(Wolverton, Caroline) (Entered: 11/07/2016)

11/07/2016 42 Memorandum in opposition to re 39 MOTION for Summary Judgment by 
Plaintiffs, filed by KATHLEEN SEBELIUS. (Attachments: # 1 Declaration, 
Supplemental, of Ellen Murray, # 2 Text of Proposed Order)(Wolverton, 
Caroline) (Entered: 11/07/2016)

11/15/2016 43 REPLY to opposition to motion re 39 MOTION for Summary Judgment filed 
by AMERICAN HOSPITAL ASSOCIATION, BAXTER REGIONAL 
HOSPITAL, INC., COVENANT HEALTH, RUTLAND HOSPITAL, INC.. 
(Stetson, Catherine) (Entered: 11/15/2016)

11/15/2016 44 Memorandum in opposition to re 41 Cross MOTION for Summary Judgment 
filed by AMERICAN HOSPITAL ASSOCIATION, BAXTER REGIONAL 
HOSPITAL, INC., COVENANT HEALTH, RUTLAND HOSPITAL, INC.. 
(See Docket Entry 43 to view document). (znmw) (Entered: 11/16/2016)

11/23/2016 45 MOTION for Leave to File Reply Memorandum in Support of the Secretary's 
Motion for Summary Judgment by KATHLEEN SEBELIUS (Attachments: # 1
Exhibit 1 Proposed Reply Memorandum in Support of Secretary's Motion for 
Summary Judgment, # 2 Text of Proposed Order)(Wolverton, Caroline) 
(Entered: 11/23/2016)

11/28/2016 46 RESPONSE re 45 MOTION for Leave to File Reply Memorandum in Support 
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of the Secretary's Motion for Summary Judgment filed by AMERICAN 
HOSPITAL ASSOCIATION, BAXTER REGIONAL HOSPITAL, INC., 
COVENANT HEALTH, RUTLAND HOSPITAL, INC.. (Attachments: # 1
Text of Proposed Order)(Stetson, Catherine) (Entered: 11/28/2016)

12/05/2016 47 ORDER: The Court ORDERS that: (1) Plaintiffs' 39 Motion for Summary 
Judgment is GRANTED; (2) Defendant's 45 Motion for Leave to File Reply is 
GRANTED; (3) Defendant's 41 Cross-Motion for Summary Judgment is 
DENIED; (4) Defendant must achieve the following reductions from the 
current backlog of cases pending at the ALJ level: 30% by December 31, 2017; 
60% by December 31, 2018; 90% by December 31, 2019; and 100% by 
December 31, 2020; and (5) Defendant shall file status reports with the Court 
every 90 days. Signed by Judge James E. Boasberg on 12/05/2016. (lcjeb3) 
Modified on 12/6/2016 to include the word "order" before the entry (ad). 
(Entered: 12/05/2016)

12/05/2016 48 MEMORANDUM OPINION re 47 Order on Motion for Summary Judgment. 
Signed by Judge James E. Boasberg on 12/05/2016. (lcjeb3) (Entered: 
12/05/2016)

12/15/2016 49 MOTION for Reconsideration re 47 Order on Motion for Summary Judgment,, 
48 Memorandum & Opinion by KATHLEEN SEBELIUS (Attachments: # 1
Declaration of Ellen Murray, # 2 Text of Proposed Order)(Wolverton, Caroline) 
(Entered: 12/15/2016)

12/21/2016 50 RESPONSE re 49 MOTION for Reconsideration re 47 Order on Motion for 
Summary Judgment,, 48 Memorandum & Opinion filed by AMERICAN 
HOSPITAL ASSOCIATION, BAXTER REGIONAL HOSPITAL, INC., 
COVENANT HEALTH, RUTLAND HOSPITAL, INC.. (Attachments: # 1
Text of Proposed Order)(Stetson, Catherine) (Entered: 12/21/2016)

12/23/2016 51 REPLY to opposition to motion re 49 MOTION for Reconsideration re 47
Order on Motion for Summary Judgment,, 48 Memorandum & Opinion filed by 
KATHLEEN SEBELIUS. (Wolverton, Caroline) (Entered: 12/23/2016)

01/04/2017 52 ORDER: The Court ORDERS that 49 Defendant's Motion for Reconsideration 
is DENIED. Signed by Judge James E. Boasberg on 1/4/2017. (lcjeb3) 
(Entered: 01/04/2017)

01/30/2017 53 NOTICE OF APPEAL TO DC CIRCUIT COURT as to 47 Order on Motion 
for Summary Judgment,, 48 Memorandum & Opinion, 52 Order on Motion for 
Reconsideration by KATHLEEN SEBELIUS. Fee Status: No Fee Paid. Parties 
have been notified. (Wolverton, Caroline) (Entered: 01/30/2017)

01/31/2017 54 Transmission of the Notice of Appeal, Order Appealed, and Docket Sheet to 
US Court of Appeals. The Court of Appeals docketing fee was not paid because 
the fee was an Appeal by the Government re 53 Notice of Appeal to DC Circuit 
Court. (znmw) (Entered: 01/31/2017)

02/01/2017 USCA Case Number 17-5018 for 53 Notice of Appeal to DC Circuit Court, 
filed by KATHLEEN SEBELIUS. (zrdj) (Entered: 02/06/2017)
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IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 
AMERICAN HOSPITAL ASSOCIATION 
Liberty Place, Suite 700 
325 Seventh Street, NW 
Washington, D.C. 20004-2802 
 
BAXTER REGIONAL HOSPITAL, INC. D/B/A/ 
BAXTER REGIONAL MEDICAL CENTER 
624 Hospital Drive 
Mountain Home, Arkansas 72653 
 
COVENANT HEALTH 
100 Fort Sanders West Boulevard 
Knoxville, Tennessee 37922 
 
RUTLAND HOSPITAL, INC. D/B/A RUTLAND 
REGIONAL MEDICAL CENTER 
160 Allen Street 
Rutland, Vermont 05701 
  
 Plaintiffs, 
 v. 
 
KATHLEEN SEBELIUS, in her official capacity as 
SECRETARY OF HEALTH AND HUMAN 
SERVICES 
200 Independence Avenue, SW 
Washington, DC 20201 
 
                            Defendant. 

 
 
 
 

 
 
 
Civil Action No. 14-cv-851 
 

  
 

COMPLAINT  
 

 Plaintiffs the American Hospital Association (“AHA”), Baxter Regional Medical Center, 

Covenant Health, and Rutland Regional Medical Center (collectively, “Plaintiffs”) bring this 

mandamus complaint to compel the Secretary of Health and Human Services (“HHS”) to meet 

the statutory deadlines for administrative review of denials of claims for Medicare 

reimbursement.  Lengthy, systemic delays in the Medicare appeals process, which far exceed 
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-2- 

statutory timeframes, are causing severe harm to providers of Medicare services, like the 

Plaintiff hospitals.  HHS’s unlawful delays are contrary to a clear statutory mandate requiring 

timely adjudication and must be eliminated. 

INTRODUCTION 

1. After hospitals and other healthcare providers furnish services to Medicare 

beneficiaries, they submit claims for payment to HHS, which processes them through the Centers 

for Medicare & Medicaid Services (“CMS”) and its contractors.  Of claims that are denied, some 

are denied before payment, while others are first paid and then subsequently denied during post-

payment review.   

2. Post-payment reviews often question the providers’ medical judgment.  In a 

growing number of cases, original payment decisions are overturned based on reviewers’ 

findings that certain services were not medically necessary and the providers, such as Plaintiff 

hospitals, must pay back the funds previously reimbursed.  That is so even when the review 

findings are incorrect.  

3. Providers have a right to contest denials (whether pre- or post-payment) through a 

four-level appeals process within HHS.  Each step of the process is governed by specific 

timeframes in which a decision must be rendered following receipt of the appeal. 

4. Engaging in the appeals process is frequently worthwhile:  When hospitals appeal 

the payment denials, including those made by post-payment reviewers who have a financial 

incentive to make findings adverse to hospitals, the decisions are very frequently reversed.  

Many reversals occur at the third level of the appeals process, where hospitals have a right to 

review of their claims by an Administrative Law Judge (“ALJ”) within the HHS Office of 
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Medicare Hearings and Appeals (“OMHA”).  This is the first opportunity for hospitals to obtain 

a hearing and review by an independent adjudicator. 

5. Over the past several months, however, extraordinary delays in the appeals 

process, particularly at the ALJ level, have effectively stymied hospitals from challenging 

payment denials.  

6. Although an ALJ’s statutory deadline for holding a hearing and rendering a 

decision is ninety days from a hospital’s filing of its appeal with OMHA, it is taking far longer 

than ninety days even to docket new requests for an ALJ hearing, let alone decide them.  Indeed, 

currently there is a twenty to twenty-four week delay for mere docketing into the case processing 

system.     

7. Delays at the ALJ level of the appeals process created a massive backlog of over 

460,000 claim appeals by the end of 2013.  At that time, the average wait for a hearing – to say 

nothing of a decision – was approximately sixteen months and was expected to continue to rise 

as the backlog grew.   

8. Now the delays will be even longer still:  In December 2013, OMHA announced a 

moratorium on assignment of provider appeals to ALJs for at least the next two years, and 

possibly longer.  The ALJ hearing will not occur for many months after that, with a decision date 

likely even later.  Thus, the backlog grows as new appeals come in and old ones languish: Over 

480,000 claim appeals were awaiting assignment with OMHA as of February 12, 2014, with 

15,000 new appeals filed each week.   

9. When these excessive delays at the ALJ level are considered in conjunction with 

existing delays in other steps of the appeals process, the consequences are startling: hospitals will 

likely have to wait up to five years, and possibly longer, to have their claims proceed through a 
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four-level administrative appeals process that could otherwise conclude in less than a year 

according to statute. 

10. The stakes for America’s hospitals are high—billions of dollars in Medicare 

reimbursement hang in the balance.  Deprived of the value of the services they already provided, 

hospitals are unable to use these funds to furnish patient care in their communities.  For some 

hospitals, the situation is dire.  Named Plaintiff Baxter Regional Medical Center has so much 

tied up in the appeals process that it cannot afford to replace a failing roof over its surgery 

department, purchase new beds for its Intensive Care Unit, engage in other basic upkeep, or 

purchase other necessary capital items. 

11. Because the appeals process, as currently operating, cannot provide adequate 

redress, Plaintiffs have no option but to bring this mandamus lawsuit to require the Secretary’s 

compliance with the deadlines established by law. 

PARTIES 

12. Plaintiff AHA is a national non-profit corporation organized and existing under 

the laws of the State of Illinois with offices in Chicago, Illinois, and Washington, D.C.  The 

AHA represents more than 5,000 hospitals, health care systems, and other health care 

organizations, plus nearly 43,000 individual members, in matters before Congress, the executive 

branch, and courts.  Its mission is to advance the health of individuals and communities by 

leading, representing, and serving the hospitals, health systems, and related organizations that are 

accountable to the community and committed to health improvement.  The AHA provides 

extensive education for health care leaders and is a source of valuable information on health care 

issues and trends.  It also ensures that members’ perspectives and needs are heard in national 

Case 1:14-cv-00851-JEB   Document 1   Filed 05/22/14   Page 4 of 22

JA14

USCA Case #17-5018      Document #1662307            Filed: 02/21/2017      Page 17 of 180



-5- 

health policy development, legislative and regulatory debates, and judicial matters.  The AHA 

brings this suit on behalf of its members.  

13. Plaintiff Baxter Regional Medical Center (“Baxter”) is a 268-bed regional 

hospital located in Mountain Home, Arkansas—a town of only 15,000 people.  Baxter prides 

itself on offering a broad range of services in thirty medical specialties, including open-heart 

surgery, to the community it serves.  Without Baxter, patients living in the surrounding counties 

of north-central Arkansas and south-central Missouri would need to drive two to three hours for 

hospital care.  In 2013, Baxter was named by Moody’s as America’s fifth-most Medicare-

dependent hospital, with Medicare responsible for sixty-five percent of its gross revenue.  Baxter 

currently has approximately $4.6 million tied up in the Medicare appeals process, more than $1.7 

million of which is pending at the ALJ level.    

14. Plaintiff Covenant Health (“Covenant”) is a community-owned health system 

located in East Tennessee, consisting of nine individual hospitals: Fort Sanders Regional 

Medical Center, Parkwest Medical Center, LeConte Medical Center, Methodist Medical Center 

of Oak Ridge, Morristown-Hamblen Healthcare System, Fort Loudoun Medical Center, Roane 

Medical Center (these seven hospitals collectively, “Covenant’s Hospitals”), and two hospitals 

recently acquired in 2014.  Medicare accounts for fifty-five percent of gross revenue across 

Covenant’s Hospitals.  Covenant’s Hospitals have more than $7.6 million in system-wide claims 

pending in the Medicare appeals process, approximately $6.6 million of which is pending at the 

ALJ level. 

15. Plaintiff Rutland Regional Medical Center (“Rutland”) is a 133-bed, community-

owned rural hospital located in Rutland, Vermont.  Despite its small size, Rutland is the second 

largest hospital in the state of Vermont.  It offers the full scope of community hospital services, 
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including an outpatient cancer center and a cardiology department, as well as uniquely important 

services to the community it serves, such as an outpatient drug treatment center.  Rutland also 

took over responsibility for provision of psychiatric health care when the state’s psychiatric 

hospital closed after flooding from Hurricane Irene.  In fiscal year 2013, Medicare was 

responsible for approximately forty-seven percent of Rutland’s gross revenues.  Rutland 

currently has approximately $588,000 tied up in the Medicare appeals process, of which 

approximately $554,000 is pending at the ALJ level.  

16. Defendant Kathleen Sebelius is the Secretary of HHS.  This action is brought 

against Secretary Sebelius in her official capacity.  The Secretary is responsible for 

implementing the Medicare program, Title XVIII of the Social Security Act, as amended, 42 

U.S.C. § 1395 et seq.  The Secretary administers the Medicare program through CMS, an agency 

of HHS.  CMS also directs its contractors, which are responsible for the first two levels of 

administrative review of Medicare denials.  OMHA and the Departmental Appeals Board 

(“DAB”) within HHS provide the third and fourth levels of administrative review, respectively.  

JURISDICTION 

17. The Court has jurisdiction in this case pursuant to 28 U.S.C. § 1361 (jurisdiction 

for actions in the nature of mandamus).  

VENUE 

18. Venue is proper in this Court pursuant to 28 U.S.C. § 1391(e) because this is an 

action against an officer of the United States in her official capacity, which is being brought in 

the District where the Defendant resides. 
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FACTUAL BACKROUND 

I.  The Medicare Program 

19. The Medicare program was enacted in 1965 under Title XVIII of the Social 

Security Act to provide health insurance primarily to individuals sixty-five years of age and 

older.  Social Security Amendments of 1965, Pub. L. 89-97, 79 Stat. 286 (1965) (codified as 

amended at 42 U.S.C. §§ 1395-1396v).  The program’s main objective is to ensure that its 

beneficiaries have access to health care services.  Id. at 286.  The Plaintiff hospitals qualify as 

providers of hospital services under Title XVIII, also known as the Medicare Act.   

20. In practice, when medical providers, such as hospitals, furnish services to a 

Medicare beneficiary, the providers thereafter submit a claim for reimbursement to a Medicare 

Administrative Contractor (“MAC”).  42 U.S.C. § 1395ff(a)(2)(A).  MACs are government 

contractors responsible for processing Medicare claims and making payments.  42 U.S.C. 

§ 1395kk-1(a)(3).   

21. Some claims that are initially paid by MACs are then subjected to an additional 

level of oversight.  In a process known as “post-payment review,” third-party contractors audit, 

and frequently reverse, MAC payment decisions.  The post-payment review process has imposed 

significant burdens on the claim appeals process, particularly as the result of audits performed by 

one type of such contractor, known as a Recovery Audit Contractor (“RAC”).     

22. Permitted to audit MAC determinations on hospitals’ claims dating back three 

years, RACs have engaged in wide-ranging audits that often question the medical judgment of 

the hospital and admitting physician.  It is in the RACs’ interests to do so:  RACs themselves are 

paid based on the amount of Medicare reimbursement they recover from hospitals for 

purportedly “improper” payments.  Thus, RACs have an incentive to overturn MAC payment 
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decisions, particularly for more expensive services.  One of the most common – and very 

lucrative – bases for a RAC reversal of a MAC’s payment determination is a finding that a 

hospital billed for an inpatient hospital stay when, in the RAC’s view, appropriate care could 

have been provided on an outpatient hospital basis.   

23. Aggressive and widespread auditing activity by the RACs predictably has affected 

the number of hospital claim appeals.  An increasingly large percentage of the cases received by 

OMHA results from RAC appeals.  See OMHA Medicare Appellant Forum Presentation at 108 

(February 12, 2014), available at 

http://www.hhs.gov/omha/omha_medicare_appellant_forum.html (last visited May 22, 2014) 

(hereinafter “OMHA Forum Presentation”).  For example, in fiscal year 2009, the last full fiscal 

year before the permanent RAC program was instituted, there were 35,831 appeals filed with 

OMHA for ALJ review.  Important Notice Regarding Adjudication Timeframes, Office of 

Medicare Hearings and Appeals, U.S. Department of Health & Human Services, available at 

http://www.hhs.gov/omha/important_notice_regarding_adjudication_timeframes.html 

(last visited May 22, 2014) (“Important Notice”).  In comparison, in fiscal year 2013, well after 

the implementation of the RACs, 384,651 appeals were filed—more than ten times as many as 

only four years earlier.  Id.; see also OMHA Forum Presentation at 16.  The value of appealed, 

RAC-denied claims alone is well over $1 billion.  See AHA, Exploring the Impact of the RAC 

Program on Hospitals Nationwide, at 47 (June 1, 2013), available at 

http://www.aha.org/content/13/13q1ractracresults.pdf. 

24.  RAC claim denials are frequently overturned on appeal.  According to data 

provided to the AHA through the first quarter of 2013, hospitals reported that when they 
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appealed RAC denials, including up to an ALJ, the denials were overturned seventy-two percent 

of the time.  Id. at 55. 

II. The Appeals Process 

25. Appeals of both pre- and post-payment claim denials are subject to a four-step 

process, set forth by statute.  See 42 U.S.C. § 1395ff.  The first two steps of the process are 

overseen by CMS; the third is overseen by OMHA; and the fourth is overseen by the DAB.  The 

steps are as follows: 

a. A denied claim is first presented to the MAC for redetermination.  Id. 

§ 1395ff(a)(3)(A).  In cases of a RAC denial following an initial MAC approval, the hospital 

presents the RAC-denied claim to the MAC that originally approved and paid the claim.  The 

MAC must render a redetermination decision within sixty days.  Id. § 1395ff(a)(3)(C)(ii).   

b. If unsatisfied with the MAC’s redetermination, a hospital can appeal the 

MAC’s decision to a Qualified Independent Contractor (“QIC”) for reconsideration.  Id. 

§ 1395ff(c).  QICs are tasked with independently reviewing the MAC’s determination and must 

render a decision within sixty days.  Id. § 1395ff(c)(3)(C)(i).   

c. Provided that the amount in controversy is greater than $140 (for calendar 

year 2014), a hospital may next request a hearing before an ALJ.  Id. §§ 1395ff(b)(1)(E), 

1395ff(d)(1)(A).  Review by an ALJ is the first opportunity for independent review of a claim.  

The ALJ is required both to hold a hearing and to render a decision within ninety days.  Id.; 42 

C.F.R. § 405.1016(a).  When they have been granted the hearing required by law, this is the level 

of the appeals process at which hospitals typically have been able to obtain relief from adverse 

RAC determinations. 
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d. Finally, a hospital can appeal its claim to the DAB.  Id. § 1395ff(d)(2); 42 

C.F.R.§ 405.1108(a).  In that event, the DAB conducts a de novo review of the ALJ decision and 

either renders its own decision or remands to the ALJ for further proceedings.  Id.  In either 

event, the DAB must act within ninety days.  Id.   

26. There is also a separate “escalation” process applicable to the QIC, ALJ and DAB 

levels of review.   

a. Specifically, if the QIC is unable to complete its review within sixty 

calendar days, it must notify all parties that it cannot complete the reconsideration within the 

statutory timeframe and offer the hospital the opportunity to “escalate” the appeal to an ALJ.  42 

U.S.C. § 1395ff(c)(3)(C)(ii); 42 C.F.R. § 405.970.  The QIC will continue the reconsideration 

process unless and until the hospital files a written escalation request.  42 C.F.R. § 405.970(c)(2).   

b. Similarly, if an ALJ has not held a hearing and rendered a decision within 

ninety days, a hospital may bypass the ALJ level by escalating its claim to the DAB.  42 U.S.C. 

§ 1395ff(d)(3)(A).  In such situations, the QIC’s decision becomes the decision subject to DAB 

review.  42 C.F.R. § 405.1104; 42 C.F.R. § 405.1108(d).  That means that if the hospital has 

previously escalated from the QIC, only the record before the MAC is available for review.  The 

DAB may conduct additional proceedings, including a hearing, but (unlike at the ALJ level) is 

not required to do so.  42 C.F.R. § 405.1108.  In fact, OMHA has explained that, in escalation 

situations, the DAB will “NOT hold a hearing or conduct oral argument unless there is an 

extraordinary question of law/policy/fact.”  OMHA Forum Presentation at 117.  The DAB has 

180 days in which to act on an escalation request, rather than its usual ninety.  42 C.F.R. 

§ 405.1100(c)-(d). 

c. Likewise, if the DAB has not rendered a decision within ninety days on its  
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review of an ALJ’s decision, a hospital may bypass the DAB and seek judicial review.  42 

U.S.C. § 1395ff(d)(3)(B); 42 C.F.R. § 405.1132.  In cases of an initial escalation past the ALJ 

level, a hospital may escalate the appeal to federal court if the DAB fails to render a decision 

within 180 days.  42 C.F.R. § 405.1132; 42 C.F.R. § 405.1100(d).  In the event of this “double 

escalation,” the only agency decision available to the federal court for review is the QIC’s 

decision, made without a hearing.  In the event of a “triple escalation” (from the QIC, from the 

ALJ, and from the DAB), only the MAC record is available for review.   

III. The Delay 

27. The statutory time periods governing the appeals process provide for all levels of 

administrative review to be completed within about one year.  In practice, however, the time it 

takes to pursue a claim appeal through HHS far exceeds the timeframes established by the 

Medicare Act.   

28. The moratorium declared by OMHA on assignment of appeals to ALJs will only 

exacerbate this problem, causing the DAB – and potentially the federal courts – to be inundated 

with claim appeals that never have received the benefit of a hearing 

A. The ALJ Backlog 

29. Enormous increases in the rates of appeal, in significant part by providers 

challenging inappropriate denials by over-zealous RACs, have caused a massive backlog at the 

ALJ level of the appeals process.  In just two years (2012 and 2013), the backlog of ALJ-level 

appeals quintupled, growing from 92,000 to 460,000 pending claims.  Ex. 1, Memorandum from 

Nancy J. Griswold, Office of Medicare Hearings & Appeals, Chief Admin. Law Judge, to 

OMHA Medicare Appellants (Dec. 24, 2013) (“Griswold Memorandum”).     
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30. The ALJs simply have not kept up with the prodigious and growing volume of 

appeals.  The workload of OMHA’s sixty-five ALJs increased by almost 300% from fiscal year 

2012 to fiscal year 2013.  See OMHA Forum Presentation at 16.  In fiscal year 2013, of the 

384,651 appeals that were filed, only 79,303 were decided – a meager twenty-one percent.  

OMHA Forum Presentation at 12 (reflecting decision figures); Important Notice (reflecting 

adjusted appeals receipts figures).   

31. Indeed, as of December 2013, appeals had languished for an average of sixteen 

months – approximately thirteen months longer than the ninety-day statutory deadline for a 

decision – before an ALJ even heard the case.  OMHA Forum Presentation at 11; see Ex. 1 

(Griswold Memorandum).      

32. The backlog of appeals, and concomitant delay in adjudication, has reached a 

crisis point.  On December 24, 2013, OMHA’s Chief ALJ, Nancy Griswold, announced that 

OMHA had suspended the assignment of all new provider appeals to ALJs, apparently as of July 

15, 2013.  Ex. 1 (Griswold Memorandum).  The suspension is expected to last for a minimum of 

two years, with additional post-assignment hearing wait times expected to exceed six months 

when the suspension is eventually lifted.  Id.  As recently as February 14, 2014, Judge Griswold 

conceded that the wait times for a hearing before an ALJ are unacceptable.  Michelle M. Stein, 

ALJs Lay Out Path Forward For Stakeholders As Appeals Backlog Continues, INSIDE 

HEALTH POLICY, Feb. 14, 2014, available at  

http://insidehealthpolicy.com/201402142461310/Health-Daily-News/Daily-News/aljs-lay-out-

path-forward-for-stakeholders-as-appeals-backlog-continues/menu-id-212.html (last visited May 

22, 2014).  
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33. The situation is getting only worse.  OMHA received more than 15,000 appeals 

per week in February 2014.  OMHA Forum Presentation at 53.  OMHA has stated that it is 

currently projecting a twenty to twenty-four week delay even in docketing new appeals.  

Important Notice.  From there, the new appeals will await assignment indefinitely, while the 

moratorium persists.  As of February 12, 2014, 480,000 appeals were awaiting assignment to an 

ALJ.  OMHA Forum Presentation at 57.  And OMHA’s self-imposed suspension in processing 

of appeals does not alter the requirement that a provider appeal an unfavorable QIC decision 

within sixty days, meaning that the backlog at the ALJ level will increase dramatically as appeals 

continue to roll in without being assigned or decided.  See 42 U.S.C. § 1395ff(b)(1)(D)(ii); 42 

C.F.R. § 405.1014(b)(1).  

34. The more than two-year moratorium on assignment of new appeals to an ALJ, 

taken together with the likely additional wait times for assignment even after the moratorium is 

lifted and the predicted wait times to obtain a hearing once a case is assigned to an ALJ, means 

hospitals lodging new appeals from the QIC to the ALJ can realistically expect to wait close to 

three years, and probably longer, even to obtain an ALJ hearing – let alone to receive a decision.  

See Important Notice; Ex. 1 (Griswold Memorandum).   

B. The DAB Backlog 

35. The DAB – the last level of administrative review – is similarly inundated.  At the 

end of fiscal year 2013, the DAB had 4,888 pending appeals, 112% more than it had at the end of 

fiscal year 2012.  OMHA Forum Presentation at 106.  OMHA projects that 7,000 DAB appeals 

will be received in fiscal year 2014.  Id.  That number is expected to rise to over 8,000 for fiscal 

year 2015.  Id.  As with the ALJs, the DAB is seeing an increased caseload due to the behavior 

of the RACs and other Medicare contractors.    
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36. OMHA itself recognizes that, like the ALJs, the DAB cannot keep up with the 

dramatic increase in appeals.  It has conceded that the DAB is “unlikely to meet the 90-day 

deadline for issuing decisions in most appeals.”  OMHA Forum Presentation at 110.   

37. This concession does not even account for the increase in escalated cases the 

DAB will receive, where an ALJ has failed to render any decision and the DAB is forced to 

remand the case or begin and conclude adjudication from scratch, with only the record from the 

QIC (or potentially even from the MAC) as a basis for review.   

38. Even if the DAB could find a way to adjudicate all of the appeals pending before 

it, it is not equipped to conduct the full hearing that would otherwise occur at the ALJ level in 

escalated cases.  There are just four Appeals Officers within the DAB responsible for final 

administrative review of Medicare entitlement, managed care, and prescription drug claims in 

addition to the hundreds of thousands of claims from providers such as Plaintiff hospitals 

challenging fee-for-service payment denials.  OMHA Forum Presentation at 103-104.  And 

publicly available information about the DAB’s actions in escalated cases reveals that it has not 

conducted a hearing in any of them.   

39. Instead, the DAB can take one of only four actions, all of which are inadequate.  

First, it may render a summary decision on the basis of only the record established before the 

QIC (or, in the case of a triple escalation, the MAC), which would not provide the due process 

contemplated by the statute, in the form of an ALJ hearing.  42 U.S.C. § 1395ff(d)(1)(A).   

Second, it may remand the appeal to the ALJ, which would place the hospitals in the same 

position in which they started, waiting years for a relatively small number of ALJs to wade 

through an enormous and increasing backlog of appeals, only now at the back of the ALJ line.  

Third, the DAB may issue a notice that it, too, is unable to fulfill its statutory duty within the 
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required timelines and thereby allow hospitals to escalate their claims to federal court.  Or fourth, 

it may do nothing at all.  

C. Impending Federal Court Involvement 

40. Given the immense backlog at the ALJ level and the expected attendant increase 

in escalations to the DAB, itself already backlogged, hospitals are put to the difficult question 

whether to escalate their claims from the DAB to federal court, which cannot provide an 

adequate remedy in any event due to the lack of a meaningful administrative record upon which 

to base a decision.  

41. Under the regulations, a hospital may file an action in federal district court if the 

DAB notifies it that no decision will be issued and if its claim meets an amount-in-controversy 

requirement (currently $1,430).  42 C.F.R. § 405.1132(b); 42 C.F.R. § 405.1006(c); Notice of 

Adjustment to the Amount in Controversy Threshold Amounts for Calendar Year 2014, 78 Fed. 

Reg. 59702-03 (Sept. 27, 2013).  Hospitals having claims that do not meet the amount-in-

controversy requirement for escalation must simply wait out the delays at the agency level.   

42. Those that do meet the amount-in-controversy requirement must decide whether 

to undertake an attempt at escalation.  As an initial matter, escalation may be thwarted by the 

DAB:  The DAB may prevent escalation to federal court by remanding the claim to the ALJ 

level, 42 C.F.R. §405.1108(d)(3), where the claim will languish in a futile loop of escalation and 

remand.  Under that scenario, hospitals that attempt to escalate may instead merely forfeit their 

position in the ALJ queue.  

43. Alternatively, if the DAB permits escalation to federal court by providing notice 

that it will not issue a decision, hospitals must face the dilemma of whether to wait out the 
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lengthy administrative review delays or incur the cost of a federal court lawsuit that is neither an 

adequate remedy nor a viable alternative.   

44. Federal court escalation is not an adequate remedy for Plaintiffs and other 

hospitals because (a) an escalating Plaintiff or other hospital will have had no hearing as 

contemplated by the Medicare Act; and (b) the court will have before it only the record and 

determination made by the QIC (or the MAC) without a hearing and will lack the benefit of an 

independent ALJ’s findings of fact and conclusions of law.      

45. In view of the undeveloped record before the federal court in the event of 

“double- or triple- escalation,” because neither the ALJ nor the DAB (and possibly not even the 

QIC) rendered a timely decision on a hospital’s claim, the federal court might remand the matter 

to the agency for fact-finding.  This result would leave Plaintiffs and other hospitals stuck in an 

endless loop of escalation and remand with no meaningful opportunity to be heard and no merits 

decision.  

46. Further, the cost of litigating claims in federal court may render escalation 

worthless in many cases.  Because the amount-in-controversy requirement for escalation to 

federal court is relatively low, hospitals must weigh the cost of federal court litigation against the 

total possible recovery.  In circumstances in which hospitals would pay more to litigate their 

claims than they could even recover, federal court escalation is not a viable alternative for 

Plaintiffs and other hospitals.  They are thus left with no adequate remedy for HHS’s unlawful 

delays.   

III. The Impact of the Backlog on Hospitals 
 
47. Hospitals are suffering nationwide under HHS’s refusal to render decisions on 

appeals in a timely manner.  Whether claims denials are pre-payment – in which case hospitals 
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never receive payment for the value of their services – or post-payment – in which case hospitals 

must repay the amount initially reimbursed before they ever get to the ALJ level – hospitals are 

deeply out-of-pocket for services they already have rendered.   

48. The deprivation of funds tied up in the appeals process is a profound problem.  

These are funds that otherwise could be dedicated to patient care or to sustaining the hospital 

infrastructure necessary to provide patient care.  The delays in the system strain the cash flows of 

hospitals, many of which are already cash-strapped.  HHS’s delay in meeting the statutory 

Medicare claim appeal deadlines thus presents a serious threat to hospitals nationwide and their 

ability to continue to provide quality patient care while maintaining financial viability. 

49. The Plaintiff hospitals have numerous claim denials delayed at various stages of 

the appeals process.  The delays, and the concomitant deprivation of funds, have caused and are 

continuing to cause severe harm to the Plaintiff hospitals.  

A. Baxter 

50. Plaintiff Baxter currently has 144 claims at the ALJ level of the appeals process, 

of which 133 have been filed since July 15, 2013 and thus are subject to the moratorium on 

assignment of appeals to an ALJ.  Thirty-eight appeals, accounting for more than $337,000 in 

Medicare reimbursement, have been pending at the ALJ for longer than ninety days.  All told, 

more than $1.7 million in reimbursement for services that Baxter provided to Medicare 

beneficiaries is tied up at the ALJ level of the appeals process.   

51. The delays in the appeals process have had a crippling effect on Baxter’s cash 

flow.  Funds tied up in appeals are funds that cannot be used to meet Baxter’s essential needs.  

For example, the hospital has not been able to purchase basic equipment, like beds for its 

Intensive Care Unit.  Instead of replacing a failing roof over its surgery department, Baxter has 

Case 1:14-cv-00851-JEB   Document 1   Filed 05/22/14   Page 17 of 22

JA27

USCA Case #17-5018      Document #1662307            Filed: 02/21/2017      Page 30 of 180



-18- 

been able only to patch it.  The costs of Baxter’s voluminous appeals of rehabilitation-related 

claim denials, combined with the delay in achieving resolution of those claims, has become so 

prohibitive that Baxter has considered whether it would be more financially prudent to close its 

rehabilitation center rather than to pursue the appeals.   

B.  Covenant 

52. Covenant’s Hospitals have approximately 1388 appeals currently pending at the 

ALJ level, of which approximately 812 have been filed since July 15, 2013 and are subject to the 

moratorium on ALJ assignment, and approximately 1350 have been pending for longer than 

ninety days.   

53. The delays in adjudicating these pending appeals have significantly impaired 

Covenant’s cash flow as it tries to “do more with less” across its system.  Funds tied up in the 

appeals process are not available for allocation among Covenant’s Hospitals to address patient 

care needs in the various communities those hospitals serve.  Covenant, like Baxter, has 

considered whether, in light of the severe ALJ delay, it is financially prudent to continue to offer 

the full scope of rehabilitative services to the entire population of patients it currently serves. 

C. Rutland 

54. Rutland currently has 98 appeals pending at the ALJ level, of which 54 are newly-

filed appeals that are subject to the moratorium on ALJ assignment and 7 are appeals that have 

been pending for longer than ninety days.  These pending appeals represent more than a half a 

million dollars in Medicare reimbursement for services that Rutland provided to its patients.      

55. These are funds that Rutland could be using to advance its mission, but instead 

are held up in the ALJ delay.  Rutland also has had to implement a number of cost-cutting 
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measures in the wake of the ALJ delay to accommodate the cash flow deficiencies caused by the 

delay. 

V. HHS Has Not Resolved The Unlawful Delays. 

56. Despite public outcry and mounting pressure from the wide range of medical 

providers harmed by the unlawful delays, HHS has not taken action to remedy the situation.  

57. Prior to bringing this lawsuit, Plaintiff AHA sent a letter to CMS – responsible for 

the first and second levels of administrative review – urging it to cooperate with OMHA to 

remedy the backlog, noting that the moratorium is “a direct violation of [the] Medicare statute 

that requires ALJs to issue a decision within 90 days of receiving the request for hearing.”  Letter 

from Rick Pollack, Executive Vice President of AHA, to Marilyn Tavenner, Administrator of 

CMS (January 14, 2014), available at www.aha.org/letters/2014?&p=8 (last visited May 22, 

2014). 

58. On February 12, 2014, ninety-eight organizations sent a letter to Chief ALJ 

Griswold, “urg[ing] OMHA to develop a comprehensive solution to the Medicare appeal backlog 

problem” because “[t]he numerous appeals requirements, actual costs of filing appeals, and often 

lengthy delays undermine the ability of physicians to deliver patient-centered care.”  Letter from 

the American Medical Association, et al., to The Honorable Nancy J. Griswold, Chief 

Administrative Law Judge, Office of Medicare Hearings and Appeals (February 12, 2014), 

available at http://www.aafp.org/dam/AAFP/documents/advocacy/payment/medicare/LT-HHS-

MedicareAppealsBacklog-021214.pdf.   

59. On March 27, 2014, the Advanced Medical Technology Association 

(“AdvaMed”) wrote to Defendant Sebelius and to the Administrator of CMS to express its 

concerns about the moratorium, explaining that “the policy will create significant harm for both 
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patients and providers.”  Letter from Donald May, Executive Vice President of Payment & 

Healthcare Delivery Policy at AdvaMed, to Kathleen Sebelius, Secretary of HHS, and Marilyn 

Tavenner, Administrator of CMS, at 1 (March 27, 2014), available at 

http://advamed.org/res/472/office-of-medicare-hearing-and-appeals-decision-to-suspend-

assignment-of-new-request-for-administrative-law-judge-hearings-for-adjudication-of-appeals 

(last visited May 22, 2014).  AdvaMed criticized OMHA’s moratorium as “plainly violat[ing] 

the statute and contradict[ing] the purpose of the Medicare appeals process,” and noted that the 

moratorium only “perpetuates the backlog that eliminates the statutory schedule of appeal 

reviews.”  Id. at 2.     

60. Yet the moratorium remains in place.  The ALJ backlog problem is egregious and 

growing more so as appeals continue to mount without resolution by HHS.  OMHA has admitted 

that it is not meeting its statutory deadlines and will not be able to do so any time in the near 

future.  In the meantime, hospitals are deprived of crucial funds and stuck in endless 

administrative holding patterns or forced to opt out of the only meaningful opportunity for 

hearing by undertaking attempts at escalation. 

COUNT I 
Relief Under the Mandamus Act (28 U.S.C. § 1361) 

 
61. Plaintiffs reallege and incorporate herein by reference all of the allegations 

contained in paragraphs 1 through 60 above as if fully set forth herein. 

62. The Mandamus Act, 28 U.S.C. § 1361, vests district courts with original 

jurisdiction over any action in the nature of mandamus to compel an officer or employee of the 

United States or any agency thereof to perform a duty owed to Plaintiffs.  

63. Under federal law, HHS has a clear, indisputable, and non-discretionary duty to 

“conduct and conclude a hearing on a decision of a qualified independent contractor . . . and 
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render a decision on such hearing by not later than the end of the 90-day period beginning on the 

date a request for hearing has been timely filed.”  42 U.S.C. §1395ff(d)(1)(A).  

64. HHS has breached this duty by acting in derogation of statute by, inter alia, 

permitting its delegee, OMHA, to suspend the assignment of all new provider appeals to ALJs 

for a minimum of twenty-four months and by failing to hold hearings and render decisions 

within ninety days at the ALJ level.   

65. HHS’s delays throughout the appeals process, and most notably at the ALJ level, 

plainly violate the timetables set forth by Congress in the Medicare Act.  

66. HHS’s delays in resolving Medicare appeals affect human health and welfare by 

compromising the economic well-being of hospitals across the country.  

67. Absent mandamus, Plaintiffs have no adequate remedy.  Neither the DAB nor the 

federal district courts can provide an adequate remedy to Plaintiffs.  The escalation process does 

not provide a meaningful option for the reasons alleged above, including, inter alia, because it 

deprives Plaintiffs of their right to a hearing, while imposing costs that threaten the very value of 

the remedy Plaintiffs seek.    

PRAYER FOR RELIEF 

 WHEREFORE, Plaintiffs respectfully request that the Court:  

(a) enter a declaratory judgment that HHS’s delay in adjudication of Medicare appeals 

violates federal law;  

 (b)  enter an order: 

 (i)  requiring HHS forthwith to provide Baxter Regional Medical Center, Covenant 

Health, and Rutland Regional Medical Center the hearing before an ALJ and ALJ decision 
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required by law in each of their claim appeals pending at the ALJ level for ninety days or 

more;  

(ii)  requiring HHS forthwith to provide Baxter Regional Medical Center, Covenant 

Health, and Rutland Regional Medical Center the resolution required by law in each of their 

claim appeals pending at the DAB for ninety days or more; and 

(iii)  requiring HHS to otherwise comply with its statutory obligations in administering 

the appeals process for all hospitals;  

(c) enter a judgment for costs and reasonable attorney’s fees pursuant to 28 U.S.C. § 2412; 

and 

 (d)  grant such other relief at law and in equity as justice may require. 

 
  Respectfully submitted, 
 

 
 HOGAN LOVELLS US LLP 
 

 
 

Dated:  May 22, 2014         By:   /s/ Adam K. Levin                                    
Sheree R. Kanner (D.C. Bar No. 366926) 
Mitchell E. Zamoff (D.C. Bar No. 439383) 
Adam K. Levin (D.C. Bar No. 460362) 
Rebecca C. Mandel (D.C. Bar No. 976808) 
Jaclyn L. DiLauro (D.C. Bar No. 1010951) 
555 Thirteenth Street, N.W. 
Washington, D.C. 20004 
(202) 637-5600 
 
Melinda Reid Hatton (D.C. Bar No. 419421) 
Lawrence Hughes (D.C. Bar. No. 460627) 
American Hospital Association 
325 Seventh Street, NW 
Washington, DC 20001 
(202) 638-1100 
 
Attorneys for Plaintiffs 
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~SERVICI;r. 

;0 .. {-" .. -::jf-&-f, 
~ J'f:.., DEPARTMENT OF HEALTH AND HUMAN SERVICES 

DE C 2 4 20D 

Memorandum to OMHA Medicare Appellants 

Office of the Secretary 

Office of Medicare Hearings and Appeals 
Office of the Chief Judge 
1700 North Moore Street, Suite 1800 
Arlington, VA 22209 
(703) 235-0635 Main Line 
(703) 235-0700 Facsimile 

Re: Administrative Law Judge Hearings for Medicare Claim and Entitlement Appeals 

Based on a number of recent inquiries regarding delays in the processing of Medicare claim and 
entitlement appeals, I want to apprise you of some recent operational changes that may impact 
your interaction with the Office of Medicare Hearings and Appeals (OMHA). You have been 
chosen to receive this letter because you have a significant number of Medicare appeals currently 
pending before OMHA. 

Due to the rapid and overwhelming increase in claim appeals, effective July 15, 2013, OMHA 
temporarily suspended the assignment of most new requests for an Administrative Law Judge 
hearing to allow OMHA to adjudicate appeals involving almost 357,000 claims for Medicare 
services and entitlements already assigned to its 65 Administrative Law Judges. This temporary 
measure was necessitated by a dramatic increase in the number of decisions being appealed to 
OMHA, the third level of administrative review in the Medicare claim and entitlement appeals 
process. 

From 2010 to 2013, OMHA's claims and entitlement workload grew by 184% while the 
resources to adjudicate the appeals remained relatively constant, and more recently were reduced 
due to budgetary sequestration. Even with increased productivity from our dedicated 
Administrative Law Judges and their support staff, we have been unable to keep pace with the 
exponential growth in requests for hearing. Consequently, a substantial backlog in the number of 
cases pending an ALJ hearing, as well as cases pending assignment has resulted. 

In just under two years, the OMHA backlog has grown from pending appeals involving 92,000 
claims for services and entitlement to appeals involving over 460,000 claims for services and 
entitlement, and the receipt level of new appeals is continuing to rise. In January 2012, the 
number of weekly receipts in our Central Operations Division averaged around 1,250. This past 
month, the number of receipts was over 15,000 per week. Due to this rapidly increasing 
workload, OMHA's average wait time for a hearing before an Administrative Law Judge has 
risen to 16 months and is expected to continue to increase as the backlog grows. 

Although assignment of most new requests for hearing will be temporarily suspended, OMHA 
will continue to assign and process requests filed directly by Medicare beneficiaries, to ensure 
their health and safety is protected. Assignment of all other new requests for hearing will 
resume as Administrative Law Judges are able to accommodate additional workload on their 
dockets. However, with the current backlog we do not expect general assignments to resume for 
at least 24 months and we expect post -assignment hearing wait times will continue to exceed 6 
months. 
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We remain committed to providing a forum for the fair and timely adjudication of Medicare 
claim and entitlement appeals; however, we are facing significant challenges which reduce our 
ability to meet the timeliness component of our mission. To address this challenge, OMHA is 
working closely with our colleagues within the Centers for Medicare and Medicaid Services 
(CMS) and the Departmental Appeals Board (DAB). We are committed to finding new ways to 
work smartly and more efficiently, in order to better utilize resources to address the increased 
demand for hearings. 

In order to keep you apprised concerning our workload and to facilitate your interaction with 
OMHA, we will host an OMHA Medicare Appellant Forum on February 12,2014, from 10:00 
am to 5:00pm. The event will take place in the Wilbur J. Cohen building located at 330 
Independence Ave. SW, Washington DC 20024. The purpose ofthis event is to provide further 
information to OMHA appellants and providers on a number of initiatives underway and to 
provide information on measures we can take to make the appeals process work more efficiently. 
You can obtain further information and register for the event by visiting the OMHA website; 
http://www.hhs.gov/omha/index.html. We are pleased to offer this opportunity and hope you 
will be able to join us. 

Although we know that this information will not alleviate your concerns with regard to delays in 
processing appeals, we hope that we have at least provided a backdrop for the environment in 
which OMHA currently processes appeals. We ask for your indulgence as we work to address 
these challenges and thank you in advance for your patience as we continue our efforts to serve 
the Medicare appellant and beneficiary communities. For additional information and updates on 
OMHA' s adjudication timeframes, or to register for our OMHA Medicare Appellant Forum, 
please visit the OMHA website at: http://www.hhs.gov/omha/index.html. 

Sincerely, 

/&r,/1 /J.Jf~~HJo! 
Nancy ;~br1s~old 
Chief Administrative Law Judge 
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UNITED STATES DISTRICT COURT 

 FOR THE DISTRICT OF COLUMBIA 

 

 

AMERICAN HOSPITAL ASSOCIATION, 

et al., 

 

 Plaintiffs, 

 

 v.  Civil Action No.  14-851 (JEB) 

SYLVIA M. BURWELL, in her official 

capacity as SECRETARY OF HEALTH 

AND HUMAN SERVICES, 

 

      Defendant. 

 

 

 

 

 

ORDER 

For the reasons set forth in the accompanying Memorandum Opinion, the Court 

ORDERS that: 

1. Defendant’s Motion for Stay is DENIED; and 

2. Parties shall appear for a status conference on October 3, 2016, at 9:30 AM. 

SO ORDERED. 

/s/ James E. Boasberg 
JAMES E. BOASBERG 

United States District Judge 

Date:  September 19, 2016 
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UNITED STATES DISTRICT COURT 

 FOR THE DISTRICT OF COLUMBIA 

 

 

AMERICAN HOSPITAL ASSOCIATION, 

et al., 

 

 Plaintiffs, 

 

 v.  Civil Action No.  14-851 (JEB) 

SYLVIA M. BURWELL, in her official 

capacity as SECRETARY OF HEALTH 

AND HUMAN SERVICES, 

 

      Defendant. 

 

 

 

MEMORANDUM OPINION 

 

 The best medicine can sometimes be hard to swallow.  More than two years ago, a set of 

Medicare service providers asked the Court to issue a writ of mandamus to compel the Secretary 

of Health and Human Services to process their long-pending claim-reimbursement appeals in 

accordance with statutory timelines.  The Court declined to do so, believing the matter best left 

to the political process.  The Court of Appeals disagreed, holding that this Court has jurisdiction 

to grant mandamus relief and remanding the case here for a determination on the merits.  In 

response, the Secretary now moves to stay the proceedings until September 30, 2017, to allow 

HHS to move forward on various administrative and legislative efforts designed to tackle the 

backlog of reimbursement appeals.  As was true two years ago, the Court is reluctant to 

intervene.  But the backlog and delays have only worsened since Plaintiffs first sought the 
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Court’s help, and the Secretary’s proposed solutions are unlikely to turn the tide.  The Court 

accordingly will deny the Secretary’s Motion for Stay.         

I. Background 

 

 The Court offered a primer on Medicare reimbursement in its first Opinion in this case.  

See Am. Hosp. Ass’n v. Burwell (AHA I), 76 F. Supp. 3d 43, 46-48 (D.D.C. 2014), rev’d, Am. 

Hosp. Ass’n v. Burwell (AHA II), 812 F.3d 183 (D.C. Cir. 2016).  It now briefly reviews the 

aspects of the administrative-appeals process relevant to the instant Motion.   

Health-care providers and suppliers submit an extraordinary number of Medicare fee-for-

service claims on behalf of the program’s beneficiaries — 1.2 billion in fiscal year 2014.  See 

Gov’t Accountability Office, Medicare Fee-for-Service: Opportunities Remain to Improve 

Appeals Process 1 (May 2016), http://www.gao.gov/assets/680/677034.pdf (GAO Report).  A 

Medicare Administrative Contractor (MAC) processes each claim for reimbursement and decides 

whether to pay it or deny it as invalid or improper.  See 42 U.S.C. § 1395kk-1(a).  If the claim is 

denied, the provider may appeal.   

The Medicare Act sets out a sequential four-step administrative-appeal process, each of 

which must be completed within a statutorily provided deadline: (1) redetermination by the 

MAC, which must be completed within 60 days, id. § 1395ff(a)(3)(A), (a)(3)(C)(ii); (2) on-the-

record reconsideration by a Qualified Independent Contractor (QIC), which must be completed 

within 60 days, id. §1395ff(c)(3)(C)(i); (3) review, including a hearing, by an administrative law 

judge in HHS’s Office of Medicare Hearings and Appeals (OMHA), which, absent a waiver, 

must be completed within 90 days, id. § 1395ff(d)(1)(A); and (4) review by the Medicare 

Appeals Council within the Departmental Appeals Board (DAB), which must render a decision 

or remand to the ALJ within 90 days.  Id. § 1395ff(d)(2)(A).  If the provider’s claim is worth at 
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least $1,500, the DAB’s decision is subject to judicial review.  Id. § 1395ff(b)(1)(E)(i), 

(b)(1)(E)(iii); 42 C.F.R. § 405.1006(c); 80 Fed. Reg. 57,827 (Sept. 25, 2015).  When a statutory 

deadline lapses before a decision has been made, moreover, a provider may leapfrog its appeal to 

the next stage through a process referred to as “escalation.”  See 42 U.S.C. §§ 

1395ff(c)(3)(C)(ii), (d)(3)(A), (d)(3)(B); 42 C.F.R. §§ 405.1104, 405.1108(d), 405.1132(b).   

Taking the statutory deadlines together, a Medicare-reimbursement claim should proceed 

through all four steps of the administrative-appeal process within one year — “and for years they 

did.”  AHA I, 76 F. Supp. 3d at 46.  Recently, however, a massive accumulation of backlogged 

cases has triggered significant delays, particularly at step three — ALJ review.  Between fiscal 

years 2010 and 2014, the number of appeals filed at step three grew 936% — from 41,733 to 

432,534.  See GAO Report at 11.  By the end of FY2014, 767,422 appeals were pending at step 

three, see Mot., Exh. 1 (Projections Chart) at 26, and 96% of ALJ decisions were issued well 

after the 90-day statutory deadline.  See GAO Report at 18.  In FY2014, it took OMHA an 

average of 415 days to process a step three appeal; it now takes 935 days.  See HHS, Office of 

Medicare Hearings and Appeals (OMHA): Current Workload — Decision Statistics (July 25, 

2016), http://www.hhs.gov/omha/Data/Current%20Workload/index.html.  

 Plaintiffs point to the Recovery Audit Program, which was “fully implemented” in 2010, 

AHA II, 812 F.3d at 186, as the “primary culprit in creating and sustaining” the backlog.  See 

Opp. at 5.  Congress required the Secretary to set up the Program to identify under- and 

overpayments and recoup the latter.  See 42 U.S.C. § 1395ddd(h)(1).  To do so, the Secretary 

contracts with Recovery Audit Contractors (RACs), who are private entities that “audit provider-

favorable MAC decisions in ‘post-payment’ review.”  AHA I, 76 F. Supp. 3d at 47 (citing 42 

U.SC. § 1395ddd(f)(7)(A)).  RACs are paid on a contingent basis — they “receive a cut of any 

Case 1:14-cv-00851-JEB   Document 38   Filed 09/19/16   Page 3 of 16

JA117

USCA Case #17-5018      Document #1662307            Filed: 02/21/2017      Page 120 of 180



4 

 

improper payments they recover” — “and can challenge claims going back as far as three years.”  

Id. (citing 42 U.S.C. § 1395ddd(h)(1); Statement of Work for the Medicare Fee-for-Service 

Recovery Audit Program 9-10, https://www.cms.gov/Research-Statistics-Data-and-

Systems/Monitoring-Programs/recovery-audit-program/downloads/090111racfinsow.pdf).  

Because a RAC’s decision to deny payment of a reimbursement claim is “appealable through the 

same administrative process as initial denials, the RAC program has contributed to a drastic 

increase in the number of administrative appeals.”  AHA II, 812 F.3d at 187. 

 The Secretary agrees that the RAC Program is a contributor to the backlog, but also 

points to other sources: an increase in Medicare beneficiaries; a growing practice among some 

providers to appeal virtually every claim denial through ALJ review; and a significant rise in the 

number of appeals filed by Medicaid state agencies.  See Mot., Exh. A (Declaration of Ellen 

Murray), ¶¶ 10-13. 

 Frustrated by the long delays, Plaintiffs — the American Hospital Association, Baxter 

Regional Medical Center, Covenant Health, and Rutland Regional Medical Center — filed suit 

in May 2014.  They asked the Court to grant mandamus relief to compel the Secretary to 

adjudicate their pending administrative appeals in compliance with the statutory deadlines, as 

well as to comply with the statutory deadlines in administering the appeals process for all 

hospitals.  See ECF No. 1 (Complaint) at 21-22.  Plaintiffs then filed a motion for summary 

judgment, see ECF No. 8, and the Secretary moved to dismiss for lack of jurisdiction.  See ECF 

No. 12.   

 The Court concluded that the jurisdictional and merits inquiries at issue merged and thus 

resolved the parties’ motions together.  AHA I, 76 F. Supp. 3d at 50.  It analyzed six factors to 

determine whether the agency’s delay was “‘so egregious’ as to warrant relief,” id. (quoting 
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Telecomm. Research & Action Ctr. v. FCC, 750 F.2d 70, 79 (D.C. Cir. 1984)), and concluded 

that because of “HHS’s budgetary constraints, its competing priorities, and its incipient efforts to 

resolve the issue,” as well as Congress’s awareness of the problem, mandamus was not 

warranted.  Id. at 56.  It thus denied Plaintiffs’ motion for summary judgment and granted the 

Secretary’s motion to dismiss for lack of jurisdiction.  Id.  

 Plaintiffs appealed, and the D.C. Circuit reversed and remanded with instructions for 

further proceedings.  The Court of Appeals explained that the jurisdictional and merits inquiries 

are distinct and should be approached separately.  See AHA II, 812 F.3d at 190.  It then 

addressed only the former, concluded that “the threshold requirements for mandamus jurisdiction 

are met,” and reversed this Court’s dismissal for lack of jurisdiction.  Id. at 192.  The Court of 

Appeals further directed this Court, on remand, to “determine whether ‘compelling equitable 

grounds’ now exist to issue a writ of mandamus,” id., and identified factors weighing in favor of 

and against mandamus.  See id. at 192-93. 

 On remand, this Court held a status hearing at which the Secretary submitted that a stay 

of proceedings would be appropriate.  The Court requested briefing, and the Secretary has now 

moved to stay this action until September 30, 2017, the close of the next full appropriations 

cycle.    

II. Legal Standard 

 

“Cases may be stayed for any number of reasons.  Parallel criminal prosecutions may be 

ongoing; dispositive appellate decisions may be pending; or the parties may otherwise desire 

some respite.”  Liff v. Office of the Inspector General for the U.S. Dep’t of Labor, No. 14-1662, 

2016 WL 4506970, at *2 (D.D.C. Aug. 26, 2016).  “To accommodate these ups and downs of 

litigation,” id., the Court possesses a “power to stay proceedings [that] is incidental to the power 
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inherent in every court to control the disposition of the causes on its docket with economy of 

time and effort for itself, for counsel, and for litigants.  How this can best be done calls for the 

exercise of judgment, which must weigh competing interests and maintain an even balance.”  Air 

Line Pilots Ass’n v. Miller, 523 U.S. 866, 879 n.6 (1998) (quoting Landis v. N. Am. Co., 299 

U.S. 248, 254-55 (1936)).  

III. Analysis  

Whatever this Court originally thought of the merits of this case, it must, of course, 

follow the Court of Appeals’ direction on remand.  In its opinion, that court set out several 

considerations weighing for and against mandamus, each of which this Court addresses in the 

subsections that follow.  See Parts III.A, B, infra.  Weighing those considerations, as well as 

acknowledging the fact that the backlog had worsened since this Court’s 2014 decision, the 

Court of Appeals hypothesized that this Court, on remand, “might find it appropriate to issue a 

writ of mandamus ordering the Secretary to cure the systemic failure to comply with the 

deadlines.”  AHA II, 812 F.3d at 193.  The Court of Appeals nonetheless cautioned that “if the 

district court determines on remand that Congress and the Secretary are making significant 

progress toward a solution, it might conclude that issuing the writ is premature” and “consider 

such action as ordering the agency to submit status reports.”  Id.  If, however, “the political 

branches have failed to make meaningful progress within a reasonable period of time — say, the 

close of the next full appropriations cycle, . . . the clarity of the statutory duty likely will require 

issuance of the writ.”  Id.  

As a threshold matter, it is important to note that the question immediately before this 

Court is whether to grant the Secretary’s Motion for Stay, not whether to grant mandamus relief.  

Similar to the issuance of mandamus, however, which requires a balance of the equities, see id. 
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at 191, deciding whether a stay is appropriate requires the Court to assess the parties’ asserted 

interests, weigh the equities, and exercise its judgment.  See Air Line Pilots Ass’n, 523 U.S. at 

879 n.6.  The stay and mandamus inquiries thus are overlapping.  The Court, consequently, 

structures its analysis of the Secretary’s Motion for Stay around the Court of Appeals’ factors for 

and against mandamus and the critical consideration of whether the legislative and executive 

branches are making “significant progress toward a solution.”  AHA II, 812 F.3d at 193. 

A. Factors Against Mandamus 

 

As the Court of Appeals observed, “Perhaps counseling most heavily against mandamus 

is the writ’s extraordinary and intrusive nature, which risks infringing on the authority and 

discretion of the executive branch.”  Id. at 192.  Granting the writ in this case would almost 

surely require the Secretary to significantly alter the agency’s priorities and operations, 

particularly as to the RAC Program.  The Court is mindful of the agency’s “comparative 

institutional advantage” in this domain and of the practical challenges that would flow from 

denying the stay and granting the writ.  In re Barr Labs, Inc., 930 F.2d 72, 74 (D.C. Cir. 1991); 

see also AHA I, 76 F. Supp. 3d at 51, 53-54. 

Likewise, the Court must consider “the Secretary’s good faith efforts to reduce the delays 

within the constraints she faces.”  AHA II, 812 F.3d at 192.  The Secretary repeatedly has 

assured the Court that resolving the ALJ backlog is “a matter of the highest priority,” Mot. at 2; 

Reply at 1, and has suggested the agency submit status reports every six months during the stay 

to enable the Court and Plaintiffs to monitor the political branches’ progress in reducing the 

backlog.  See Mot. at 10.  Importantly, the Secretary appears to have devoted considerable effort 

to designing and implementing various administrative initiatives to target the backlog, as 
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documented in the declaration of Ellen Murray, Assistant Secretary for Financial Resources and 

HHS’s Chief Financial Officer.  See Mot., Exh. A. 

Echoing a point the Court made in its prior Opinion, the Court of Appeals also cited as a 

factor against mandamus “Congress’s awareness of and attention to the situation.”  AHA II, 812 

F.3d at 192 (citing 76 F. Supp. 3d at 56).  Though still true, the force of Congress’s knowledge 

and ability to act as a reason to deny mandamus diminishes with the passage of time absent 

meaningful legislative action, particularly as the backlog and delays have worsened.   

Finally, the availability of escalation as a remedy counsels against the conclusion that the 

delays are so egregious as to warrant mandamus relief.  Id. at 192.  As the Court of Appeals 

observed, however, escalation “may offer less than full relief.”  Id.  ALJ review is an appellant’s 

first opportunity for a full evidentiary hearing, during which the provider may provide oral 

testimony and “engage with ALJs and respond to questions in real time.”  AHA I, 76 F. Supp. 3d 

at 48.  If a provider escalates past the QIC and ALJ, the DAB almost certainly will decide the 

appeal based only on the MAC record, for “although the DAB may conduct additional 

proceedings,” id. (citing 42 C.F.R. § 405.1108(d)(2)), it will not do so “unless there is an 

extraordinary question of law/policy/fact.”  Id. (citation omitted).      

B. Factors for Mandamus 

 

On the other side of the ledger are “several significant factors” favoring mandamus.  

AHA II, 812 F.3d at 193.  Notably, the delays have resulted in a “real impact on ‘human health 

and welfare.’”  Id. (quoting TRAC, 750 F.2d at 80).  The problem, as this Court earlier 

explained, is that “[h]ospitals are deeply out of pocket due to denied claims.”  AHA I, 76 F. 

Supp. 3d at 52.  In fact, Amicus Curiae The Fund for Access to Inpatient Rehabilitation reports 

that the problem has worsened.  See Amicus Opp. at 14.  Using statistics not available at the time 
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of its previous brief to this Court, Amicus offers a bleaker picture in connection with this 

Motion.  In March 2015, 249 rehabilitation hospitals — 21.5% of the rehabilitation hospitals that 

participate in Medicare — together had pending appeals worth $135 million.  Id. at 4-5.  

Rehabilitation hospitals, moreover, win 80% of their reimbursement claims on appeal.  Id. at 5.  

That figure is even higher — 87% — when the win rate is calculated using the value, rather than 

number, of the claims, id., suggesting the vast majority of that $135 million rightfully belongs 

with the hospitals.  But as long as the claims are tied up in the appeals process, they cannot 

access those funds.  Because of the consequent financial burden, some providers are “forced . . . 

to reduce costs, eliminate jobs, forgo services, and substantially scale back,” all of which affects 

the quality and quantity of patient care.  AHA I, 76 F. Supp. 3d at 52; see also Amicus Opp. at 

13-14, 16-17.  These problems likely will worsen in the coming years because, as discussed 

below, the backlog is projected to grow considerably absent legislative intervention.  See 

Projections Chart.  

In addition, the “substantial discretion” granted to the Secretary by Congress “to 

implement [the Recovery Audit Program] and determine its scope” — including to curtail it as 

necessary to meet the statutory deadlines — favors granting the writ, as “congressionally 

imposed mandates and prohibitions trump discretionary decisions.”  AHA II, 812 F.3d at 193 

(citing 42 U.S.C. § 1395ddd(h)). 

C. Progress Toward a Solution  

 

Considering only the above arguments, given the extraordinary nature of the writ and the 

Court’s reluctance to insert itself into the management of a complicated agency process, the 

Court might be inclined to grant the Secretary’s Motion for Stay.  Yet there is one more 

consideration critical to the Court’s ultimate decision: whether the administrative and legislative 
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fixes offered in the Secretary’s briefing constitute progress sufficient to warrant pausing this 

litigation until September 30, 2017.  Unfortunately, the Court must conclude that they do not.   

The Secretary discusses two categories of interventions intended to combat the backlog: 

(1) administrative actions with and without impact projections — i.e., estimates of the effect on 

the backlog; and (2) legislation to reform the appeals process and provide the agency with 

additional funding.  The Court looks at each.  

1. Administrative Fixes  

The numerous administrative actions for which the Secretary has impact projections can 

be grouped into four buckets.  First, efforts to promote settlements: The Centers for Medicare 

and Medicaid Services (CMS) within HHS, which oversees the first two steps in the appeals 

process — redetermination by the MAC and reconsideration by the QIC — recently settled 

approximately 260,000 inpatient-hospital claims currently awaiting ALJ review.  See Murray 

Decl., ¶ 19(a).  And staff at OMHA — the office that oversees ALJ review – is working to 

facilitate settlement conferences between CMS and appellants with a threshold number of claims 

and/or amounts at issue pending before OMHA.  Id., ¶ 19(e).  The Secretary projects that those 

settlement-conference facilitations will reduce the number of appeals currently pending at 

OMHA by 27,000 by the end of FY2020.  Id.  

Second, changes to the administrative-appeals process:  An appellant now may waive its 

right to an oral hearing before an ALJ and instead have its appeal adjudicated on the record by an 

OMHA senior attorney advisor and then reviewed by an ALJ on the papers.  Id., ¶ 19(g).  

Appellants with 250 or more claims pending at OMHA may elect to have OMHA adjudicate 

their claims using statistical sampling and extrapolation.  Id., ¶ 19(f).  OMHA also has received 

permission to reemploy retired ALJs on a temporary and intermittent basis to conduct hearings 
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and issue decisions part-time.  Id., ¶ 19(h).  Together, those interventions are projected to enable 

OMHA to process an additional 56,000 appeals by the end of FY2020.  Id., ¶ 19(f)-(h).  The 

Secretary, furthermore, has offered suppliers of diabetic-testing and oxygen equipment in certain 

jurisdictions the opportunity to discuss their claims with the QIC at the reconsideration level, 

submit additional supporting documentation, and receive feedback and information on CMS 

policies and requirements.  Id., ¶ 19(d).  That initiative is projected to reduce by 13,000 the 

number of appeals that otherwise would have reached OMHA by FY2020.  Id., ¶ 19(d)(ii).  More 

significantly, based on the information the QIC obtains from those discussions, it will reopen 

certain reconsideration decisions pending at OMHA, which will resolve more than 202,000 

appeals currently pending at OMHA and, by FY2020, reduce the number of appeals that reach 

OMHA by 63,000.  Id.   

Third, front-end limitations on provider activity: In certain jurisdict ions, providers and 

suppliers now must obtain authorization from a MAC before providing particular items or 

services.  Id., ¶ 19(c).  Prior authorization is projected to reduce by 269,000 the number of 

appeals that otherwise would have reached OMHA by the end of FY2020.  Id.   

Fourth, and finally, changes to the Recovery Audit Program: The Secretary has 

introduced three modifications to RAC contracts.  Before referring a claim for recoupment, 

RACs must offer providers the opportunity to discuss the basis of the claim and submit 

additional information to substantiate it; RACs may only conduct a certain number of reviews 

under a given topic unless they get approval from CMS for further reviews; and RACs will be 

paid only after their decisions are upheld by a QIC in a reconsideration decision or the timeframe 

to file an appeal at step two expires.  Id., ¶ 19(b).  Together, the three contract modifications are 
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projected to reduce by 22,000 the number of appeals that reach OMHA by the end of FY2020.  

Id.  

In addition to the administrative actions with projected impacts, HHS plans to attack the 

backlog with several actions for which it cannot currently estimate numerical impact, including 

expanding access to electronic case-adjudication processing and web-based appeal-management 

systems; beefing up oversight efforts to increase consistency and reduce erroneous denials; 

training ALJs and staff on Medicare coverage law, policy, and administrative-appeal procedures; 

reorganizing and updating existing field offices and opening new ones; assigning appellants with 

at least 200 appealed reconsiderations to the same ALJ; and improving communication between 

the various actors involved in the appeals process.  Id., ¶ 21.  HHS has also implemented 

initiatives to reduce the current and projected backlog at the DAB, as some of the actions just 

described will increase the number of appeals it receives.  The DAB-focused initiatives involve 

hiring paralegals to help process cases, improving case management, and processing appeals 

electronically.  Id., ¶ 24.  In late June 2016, the Secretary issued a notice of proposed rulemaking 

that, if adopted, would codify many of the proposed administrative fixes in regulation.  See 

Reply, Exh. A. 

Let us pause here.  The previous five paragraphs are packed with impressive-sounding 

action items and numbers appending multiple zeros.  Summing up, HHS asserts that these 

administrative measures now underway for which it can project impact numbers will result in 

50% fewer backlogged OMHA appeals in FY2020 than would exist absent the interventions.  

See Murray Decl., ¶ 20.  Sounds like “significant progress toward a solution,” doesn’t it?  Alas, 

no.  As is often the case, the devil is in the details.   
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Even assuming each one of the Secretary’s administrative fixes for which HHS can 

project impact numbers is implemented according to plan, the OMHA backlog will still grow 

every year between FY2016 and FY2020 — from 757,090 to 1,003,444 appeals.  See Projections 

Chart.  Admittedly, that is less bad than if the Secretary does nothing.  Absent any intervention, 

the OMHA backlog at the end of FY2020 will be over 1,900,000.  Id.  But “significant progress 

toward a solution” cannot simply mean that things get worse more slowly than they would 

otherwise.  It has to mean real movement towards statutory compliance.  The process must 

improve.  By the Secretary’s own numbers, the proffered administrative fixes do not clear that 

bar.    

The scope of the initiatives involving the RAC Program give the Court particular pause.  

At the end of April 2016, there were around 300,000 RAC-related appeals pending ALJ review, 

which constituted a sizable portion — 31% — of all pending OMHA appeals.  See id., ¶ 2; 

Projections Chart.  Yet the only RAC-related action the Secretary reports to be undertaking or 

planning to undertake consists of three modifications to RAC contracts that will reduce the 

number of appeals that reach OMHA by FY2020 by just 22,000.  See Murray Decl., ¶ 19(b).  

Twenty-two thousand is only about 7% of the current RAC-related OMHA backlog; it almost 

surely will be an even smaller percentage of the RAC-related OMHA backlog in FY2020.  The 

Secretary’s failure to offer a more robust response to the high volume of appeals generated by 

the RAC Program — a program over which she has “substantial discretion,” AHA II, 812 F.3d at 

193 — is concerning.  And that is so even without entertaining the argument from Plaintiffs and 

Amicus that there are reasons to doubt HHS’s estimates regarding the efficacy of its proposed 

modifications to the RAC contracts.  See Opp. at 10; Amicus Opp. at 11-12.   
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2. Legislative Fixes 

Administrative reforms are not the only arrows the Secretary has in her quiver.  She also 

points to the improvements proposed by her sister branch — Congress.  According to the 

Secretary, these legislative fixes will happen via two vehicles — the President’s FY2017 Budget 

and the Audit & Appeal Fairness, Integrity, and Reforms in Medicare Act of 2015 (AFIRM Act).  

If passed, they would increase OMHA and DAB appropriations by $1.3 billion over ten years 

and permit HHS to use RAC Program recoveries to supplement annual OMHA and DAB 

appropriations.  See Murray Decl., ¶ 22(b).  With that additional funding, OMHA would be able 

to dramatically expand ALJ review, on-the-record adjudications, and settlement-conference 

facilitations.  Id., ¶ 22(b), (h), (i).    

The Secretary also focuses on the AFIRM Act’s policy reforms, which include letting 

OMHA use less expensive Medicare Magistrates instead of ALJs to adjudicate cases with low 

amounts in controversy; giving the Secretary the authority to require prior authorization for non-

emergency items or services; instituting a filing fee for appeals, refundable to those appellants 

who receive a fully favorable determination; permitting the Secretary to adjudicate appeals using 

sample and extrapolation techniques and consolidate related appeals; requiring an adjudicator to 

remand an appealed claim to step one when a party submits new documentary evidence at or 

beyond step two; and allowing OMHA to issue decisions without a hearing if there are no 

material facts in dispute and the ALJ determines that binding authority controls the outcome.  Id., 

¶ 22(a), (c)-(g).  

Combining the administrative measures and the legislative fixes would reduce the 

number of pending OMHA cases to 50,000 by FY2020 and totally eliminate the backlog of 

pending OMHA cases older than 90 days by FY2021.  See Projections Chart.  Plaintiffs scoff at 

Case 1:14-cv-00851-JEB   Document 38   Filed 09/19/16   Page 14 of 16

JA128

USCA Case #17-5018      Document #1662307            Filed: 02/21/2017      Page 131 of 180



15 

 

the notion that this Congress should be expected to deliver on the fixes the Secretary says it will, 

and certainly not within the period of time requested for the stay, which includes the upcoming 

elections, a lame-duck congressional session, and the new President’s first eight months in 

office, when he or she will be focused on his or her most critical legislative priorities.  See Opp. 

at 12. 

The Secretary rejoins that dismissing Congress’ potential to act is premature because the 

Court of Appeals “contemplated that Congress would be afforded some time to respond to [its] 

ruling.”  Reply at 15.  But it has been seven months since the Court of Appeals issued its 

decision, and Congress has taken no action.  The Chairmen of the Senate and House Budget 

Committees have refused to hold hearings on the President’s FY2017 budget.  See Amicus Opp. 

at 6 (citing Ryan Murphy & William Allison, Joint Announcement from House and Senate 

Budget Committees on OMB Hearing, U.S. House of Representatives Comm. on the Budget 

(Feb. 4, 2016), http://budget.house.gov/news/documentsingle.aspx?DocumentID=394136).  

Finally, as the Secretary acknowledges, Congress did not fund the “robust increase in budget 

authority designated for increased adjudication capacity at OMHA” included in the President’s 

FY2016 budget.  See Reply at 16.  That Congress refused to do so when it had ample knowledge 

of the backlog supports the conclusion that it is unlikely to approve an increase for FY2017.  The 

Secretary gives no reason to believe things will be different this year.  In addition, it has been 21 

months since the AFIRM Act was reported by the Senate Finance Committee to the full Senate 

on December 8, 2015.  See S. Rep. No. 114-177 (2015).  No debate or vote has been scheduled, 

and the Secretary offers no evidence that any legislative action is imminent, that the bill has 

support in the House of Representatives, or that the President would sign it.  See Amicus Opp. at 

8.    
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While it is not the Court’s role to comment on the priorities of a co-equal branch of 

government, it must draw the conclusion that Congress is unlikely to play the role of the cavalry 

here, riding to the rescue of the Secretary’s besieged program. 

* * * 

 

 In sum, the Court cannot conclude that the Secretary’s current proposals will result in 

meaningful progress to reduce the backlog and comply with the statutory deadlines.  Although 

the Court remains loath to intervene in the legislative and executive branches’ efforts — or lack 

thereof, as it may be — to respond to the problem, its “ultimate obligation is to enforce the law 

as Congress has written it.”  AHA II, 812 F.3d at 193.  The balance of interests drives the 

conclusion that there are equitable grounds for mandamus, and the Court will not issue a stay and 

further delay the proceedings.  

 The Court, however, does not possess a magic wand that, when waved, will eliminate the 

backlog.  Plaintiffs’ suggestion that the Court simply order HHS to resolve each of the pending 

appeals by the statutorily prescribed deadlines is extremely wishful thinking.  See Opp. at 2.  The 

Court will thus ask the parties to appear for a status conference to discuss how next to proceed.    

IV. Conclusion 

 

 For the foregoing reasons, the Court will deny Defendant’s Motion for Stay.  A separate 

Order so stating will issue this day.  

 

/s/ James E. Boasberg 
                  JAMES E. BOASBERG 

            United States District Judge 
 

Date:  September 19, 2016  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 

AMERICAN HOSPITAL ASSOCIATION, et al., 
 

Plaintiffs, 
 v. 
 
SYLVIA MATHEWS BURWELL, in her official 
capacity as SECRETARY OF HEALTH AND 
HUMAN SERVICES, 
 

Defendant. 

 
 
 
 
Civil Action No. 14-CV-851-JEB 
 

  
 

[PROPOSED] ORDER 

 Upon consideration of Plaintiffs’ Motion for Summary Judgment and Memorandum of 

Points and Authorities in Support, and the opposition and reply thereto, it is hereby 

 ORDERED that Plaintiffs’ Motion for Summary Judgment is GRANTED; and it is 

further 

ORDERED that judgment BE and hereby IS ENTERED in favor of Plaintiffs; and it is 

further  

DECLARED that delays in adjudicating Medicare appeals by Defendant Secretary of 

Health and Human Services (HHS) violate the Medicare Act, 42 U.S.C. § 1395ff; and it is 

further  

ORDERED that HHS must comply with the statutory obligations in the Medicare Act in 

administering the appeals process for all hospitals by:  

(1) submitting a proposal to the Court within thirty days of the date of this Order for 

(a) offering reasonable settlements to broad groups of Medicare providers; (b) delaying 

repayment of disputed Medicare claims, and tolling the accrual of interest on those claims for all 
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periods of time for which an appeal is pending beyond the statutory maximums; and 

(c) imposing financial penalties on Recovery Audit Contractors that achieve poor outcomes at 

the Administrative Law Judge (ALJ) level.  Plaintiffs may submit comments on Defendant’s 

proposal within twenty-one days after its filing, and the Court may schedule further proceedings 

or take such other steps as may be needed to resolve this issue;  

(2) submitting status reports every sixty days, until compliance with statutory deadlines 

resumes, providing (a) updated figures for the current and projected appeals backlog, and (b) a 

description of any significant changes that will affect the backlog; 

(3) eliminating the backlog of appeals pending at the ALJ level by January 1, 2021; and 

(4) after elimination of the backlog, conducting and concluding each hearing and decision 

pending at the ALJ level within ninety days, as required by 42 U.S.C. § 1395ff(d)(1)(A); and it is 

further 

ORDERED that HHS shall pay all costs and reasonable attorney’s fees to Plaintiffs 

pursuant to 28 U.S.C. § 2412. 

 

Entered this ____ day of ____________, 2016. 
 

 
___________________________ 
The Honorable James E. Boasberg 
United States District Judge    
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 

AMERICAN HOSPITAL ASSOCIATION, et al., 
 
  Plaintiffs, 
v. 
 
SYLVIA M. BURWELL, in her official capacity as 
SECRETARY OF HEALTH AND HUMAN 
SERVICES, 

  Defendant. 

       Civil Action No. 14-cv-00851 (JEB) 
 

 

DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 

 

Defendant Sylvia M. Burwell, in her official capacity as Secretary of Health and 

Human Services, by and through undersigned counsel, hereby moves for summary 

judgment pursuant to Rule 56 of the Federal Rules of Civil Procedure.  In support of this 

motion, Defendant submits the accompanying Supplemental Declaration of Ellen 

Murray, Assistant Secretary for Financial Resources and Chief Financial Officer of 

Health and Human Services.  A proposed order is also attached. 

 Respectfully submitted this 7th day of November, 2016. 
 

BENJAMIN C. MIZER 
Principal Deputy Assistant Attorney General  
CHANNING D. PHILLIPS  
United States Attorney 
JOEL McELVAIN 
Assistant Director, Federal Programs Branch 
 
/s/ Caroline Lewis Wolverton  
CAROLINE LEWIS WOLVERTON 
Senior Trial Counsel 
U.S. Department of Justice 
Civil Division, Federal Programs Branch 

Case 1:14-cv-00851-JEB   Document 41   Filed 11/07/16   Page 1 of 31

JA133

USCA Case #17-5018      Document #1662307            Filed: 02/21/2017      Page 136 of 180



2 
 

P.O. Box 883 
Washington DC 20044 
Tel: (202) 514-0265 
Fax: (202) 616-8470 
E-mail: caroline.lewis-wolverton@usdoj.gov 
D.C. Bar No. 496-433 
 
Attorneys for Defendant 
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UNITED STATES DISTRICT COURT 
 FOR THE DISTRICT OF COLUMBIA 
 

 
AMERICAN HOSPITAL ASSOCIATION, 
et al., 
 
 Plaintiffs, 

 

 v.  Civil Action No. 14-851 (JEB) 

SYLVIA M. BURWELL, in her official 
capacity as SECRETARY OF HEALTH 
AND HUMAN SERVICES, 
 
      Defendant. 
 

 

 

ORDER 

As set forth in the accompanying Memorandum Opinion, the Court ORDERS that: 

1. Plaintiffs’ Motion for Summary Judgment is GRANTED;  

2. Defendant’s Motion for Leave to File Reply is GRANTED; 

3. Defendant’s Cross-Motion for Summary Judgment is DENIED; 

4. Defendant must achieve the following reductions from the current backlog of cases 

pending at the ALJ level: 30% by December 31, 2017; 60% by December 31, 2018; 

90% by December 31, 2019; and 100% by December 31, 2020; and 

5. Defendant shall file status reports with the Court every 90 days.  

SO ORDERED. 

/s/ James E. Boasberg 
JAMES E. BOASBERG 
United States District Judge 

Date:  December 5, 2016 
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UNITED STATES DISTRICT COURT 
 FOR THE DISTRICT OF COLUMBIA 
 

 
AMERICAN HOSPITAL ASSOCIATION, 
et al., 
 
 Plaintiffs, 

 

 v.  Civil Action No. 14-851 (JEB) 

SYLVIA M. BURWELL, in her official 
capacity as SECRETARY OF HEALTH 
AND HUMAN SERVICES, 
 
      Defendant. 
 

 

 

MEMORANDUM OPINION 
 

 Two and a half years ago, the American Hospital Association and affiliated entities asked 

this Court to issue a writ of mandamus to compel the Secretary of Health and Human Services to 

adjudicate pending Medicare-reimbursement appeals in compliance with statutorily imposed 

deadlines.  Plaintiffs sought relief from a morass in which hundreds of thousands of appeals were 

languishing in a highly backlogged administrative process.  Now, after a motion for summary 

judgment, a motion to dismiss for lack of jurisdiction, an appeal to and remand from the D.C. 

Circuit, and a motion to stay, the Court can finally grant Plaintiffs a remedy.  The incantation of 

mandamus does not generate an instantaneous cure-all for complex problems, however, and so 

this Opinion focuses on the form the relief will take.   

I. Background 
  
 Understandably frustrated by long delays in the administrative-appeal process for 

Medicare-reimbursement claims, Plaintiffs filed this suit in May 2014.  See ECF No. 1 

Case 1:14-cv-00851-JEB   Document 48   Filed 12/05/16   Page 1 of 7

JA161

USCA Case #17-5018      Document #1662307            Filed: 02/21/2017      Page 164 of 180



2 

 

(Complaint).  Although sympathetic, the Court was reluctant to intervene and thus initially 

concluded that mandamus was not warranted and dismissed the case for lack of jurisdiction.  

Am. Hosp. Ass’n v. Burwell (AHA I), 76 F. Supp. 3d 43, 56 (D.D.C. 2014).  The D.C. Circuit 

reversed and remanded with instructions for further proceedings, including a direction to this 

Court to “determine whether ‘compelling equitable grounds’ now exist to issue a writ of 

mandamus.”  Am. Hosp. Ass’n v. Burwell (AHA II), 812 F.3d 183, 192 (D.C. Cir. 2016).   

Upon remand, the Secretary moved to stay the proceedings until September 30, 2017, the 

close of the next full appropriations cycle, to permit HHS to pursue various administrative and 

legislative efforts designed to tackle the significant appeals backlog.  See ECF No. 30 (Motion to 

Stay).  The Court denied that request.  Am. Hosp. Ass’n v. Burwell (AHA III), 2016 WL 

5106997 (D.D.C. Sept. 19, 2016).  In so doing, it concluded that there existed “equitable grounds 

for mandamus.”  Id. at *8.  Recognizing, though, that it could not practicably order HHS to 

resolve each of the pending appeals by the statutorily prescribed deadlines, the Court asked the 

parties to address in briefing the specific forms mandamus relief should take.  See Minute Order 

of Oct. 3, 2016.  They have now done so, although HHS has also asked the Court to reconsider 

its prior decision to grant mandamus.   

For the curious reader, a more detailed account of the administrative-appeal process for 

Medicare-claim reimbursements and the causes and scope of the backlog can be found in the 

Court’s prior Opinions.  See AHA III, 2016 WL 5106997, at *1-2; AHA I, 76 F. Supp. 3d at 46-

48.  
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II. Analysis 

A. Plaintiffs’ Proposals 

 As requested by the Court, Plaintiffs devote serious thought to possible actions the 

Secretary could undertake to address the backlog of administrative appeals.  They propose three 

categories of discrete interventions and, in the alternative, an overall timetable by which the 

Secretary must achieve reductions in the backlog.  See ECF No. 39 (Motion) at 4-13. 

As to the reforms, Plaintiffs suggest that the Secretary should: (1) offer reasonable 

settlements to certain broad groups of Medicare providers and suppliers; (2) for some subset of 

disputed Medicare claims, alleviate the financial strain on providers by deferring their duty to 

repay the Secretary and tolling the accrual of interest on those claims for waiting times beyond 

the statutory deadlines; and (3) impose financial penalties on Recovery Audit Contractors for 

high reversal rates by Administrative Law Judges.  See Mot. at 4-11. 

Correctly anticipating that the Court might prefer to avoid directing the particulars of the 

Secretary’s backlog-reduction efforts, however, Plaintiffs alternatively propose that it simply 

require the Secretary to meet certain numeric reduction targets through 2020, leaving to her 

discretion the means by which such targets are to be achieved.  Id. at 12-13.  Plaintiffs’ proffered 

timetable is as follows:  

 30% reduction from the current backlog of cases pending at the ALJ level by 
December 31, 2017;  

 60% reduction from the current backlog of cases pending at the ALJ level by 
December 31, 2018;  

 90% reduction from the current backlog of cases pending at the ALJ level by 
December 31, 2019;  

 Elimination of the backlog of cases pending at the ALJ level by December 31, 
2020. 

 On January 1, 2021, [granting of] default judgment in favor of all claimants 
whose appeals have been pending at the ALJ level without a hearing for more 
than one calendar year. 
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Id. at 12.  As a reminder, ALJ review is the third of four levels in the administrative-appeal 

process set out in the Medicare Act and is the step at which the backlog and delays are especially 

significant.  See AHA III, 2016 WL 5106997, at *1-2. 

B. Defendant’s Response 

 The Secretary counters that all of Plaintiffs’ proposed remedies are inappropriate.  See 

ECF No. 41 (Opposition) at 11.  But first, she devotes nearly seven pages of briefing to repeating 

the same plea that animated her previous stay request: she is hard at work, progress is in sight, 

and mandamus should not issue.  Id. at 1-7.  Recounting various backlog-reduction efforts 

undertaken by HHS since moving for a stay in spring 2016, Defendant contends that the good 

faith and impact of those efforts shift the balance of factors against mandamus.  Id.   

As directed by the Court of Appeals, this Court analyzed the factors counseling in favor 

of and against mandamus in its prior Opinion.  See AHA III, 2016 WL 5106997, at *3-5.  The 

Secretary’s latest brief does not provide enough evidence of progress to tilt the scales.  

According to a declaration from Ellen Murray, HHS’s Assistant Secretary for Financial 

Resources and Chief Financial Officer, the estimated impact of some of the administrative 

actions that HHS outlined in the last round of briefing is much greater than the agency previously 

thought, and HHS has expanded the scope of some of those interventions based on promising 

results thus far.  See ECF No. 41-1 (Declaration of Ellen Murray), ¶¶ 2-22.  Although the Court 

is glad to learn that the backlog-reduction projections are better than earlier reported, they are 

still unacceptably high.  The Secretary does not point to any categorically new administrative 

actions and, critically, continues to promise the elimination of the backlog only “with legislative 

action” — a significant caveat.  See Opp. at 6; AHA III, 2016 WL 5106997, at *7-8 (explaining 

that the Court “must draw the conclusion that Congress is unlikely to play the role of the cavalry 
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here”).  The Secretary’s renewed arguments notwithstanding, equitable grounds for mandamus 

remain.  

C. Resolution 

 Defendant next questions the legality and propriety of Plaintiffs’ three proposed 

initiatives and offers a set of her own.  See Opp. at 7-23.  The Court need not dive into the 

parties’ debate over those competing reforms, however.  It continues to believe that it should 

intrude as little as possible on the Secretary’s specific decisionmaking processes and operations, 

and it thus concludes that Plaintiffs’ proposed timetable with deadlines for set backlog-reduction 

targets is the preferable approach.  See AHA III, 2016 WL 5106997, at *4 (noting the “agency’s 

‘comparative institutional advantage’ in this domain”) (quoting In re Barr Labs, Inc., 930 F.2d 

72, 74 (D.C. Cir. 1991)); AHA II, 812 F.3d at 192 (flagging the risk of “infringing on the 

authority and discretion of the executive branch”).  The Court appreciates that Plaintiffs could 

have chosen to demand immediate relief; instead, they have commendably offered a thoughtful 

and reasonable four-year plan for this complex problem.   

 Defendant nonetheless argues that imposing such a timetable would require her to “make 

payment on Medicare claims regardless of the merit of those claims,” which “would squarely 

conflict with the Medicare statute.”  Opp. at 22-23 (citing 42 U.S.C. §§ 1395f, 1395g(a), 

1395y(a)(1)(A)).  But the timetable does not so require.  It simply demands that the Secretary 

figure out how to undertake “proper claim substantiation” within a reasonable timeframe.  Id. at 

22.  The Secretary’s protest, moreover, elides the fact that the statutory prohibition on improper 

payments is not the only legal constraint on HHS’s claims-adjudication process.  The agency is 

also bound by statutorily mandated deadlines, of which it is in flagrant violation as to hundreds 

of thousands of appeals.  AHA II, 812 F.3d at 190-92; Murray Decl., Exh. 1.  Satisfying the 
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statutory demands for both accuracy and timeliness will no doubt prove challenging, but such is 

the task at hand. 

 Turning to logistics, the Secretary does not otherwise dispute the specific dates and 

reduction percentages in Plaintiffs’ proposed timetable.  The Court therefore adopts the end-of-

calendar-year deadlines and the mandatory-percentage reductions listed above — i.e., 30% 

reduction from the current backlog of cases pending at the ALJ level by December 31, 2017; 

60% by December 31, 2018; 90% by December 31, 2019; and 100% by December 31, 2020.   

Defendant does take issue, however, with the last bullet point in Plaintiffs’ timetable: the 

suggestion that, as of January 1, 2021, default judgment be entered in favor of all claimants 

whose appeals have been pending at the ALJ level without a hearing for more than one calendar 

year.  See Mot. at 12; Opp. at 22-23.  Requiring default judgment in all such pending appeals if 

the benchmarks are not met, the Secretary contends, would “create perverse incentives for 

providers and suppliers to appeal non-meritorious claims.”  Opp. at 22.  That is, “[a]ny provider 

could pursue any claim with the expectation that the end result would be payment, no matter how 

little merit in the claim.”  Id. at 23.  That result, in turn, “could endanger the Medicare Trust 

Funds.”  Id.   

The Court agrees that this prospect raises some concern; as a result, it will not 

automatically enter default judgments in all qualifying appeals on January 1, 2021.  Instead, if 

the Secretary fails to meet the above deadlines, Plaintiffs may move for default judgment or to 

otherwise enforce the writ of mandamus.  Cf. Fed. R. Civ. P. 55(d) (“A default judgment may be 

entered against the United States, its officers, or its agencies only if the claimant establishes a 

claim or right to relief by evidence that satisfies the court.”).    
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 Finally, Plaintiffs ask that the Court order the Secretary to file regular status reports.  See 

Mot. at 13.  The Secretary believes quarterly reports — every 90 days — would be appropriate, 

see Opp. at 23, and Plaintiffs do not presently object, despite having initially requested reports 

every 60 days.  Compare Mot. at 13, with ECF No. 43 (Reply) at 12.  The Court will thus adopt 

the Secretary’s timeline.  The reports should communicate HHS’s progress in reducing the 

backlog and should include updated figures for the current and projected backlog, as well as a 

description of any significant administrative and legislative actions that will affect the backlog.   

III. Conclusion 
 
 For the foregoing reasons, the Court will grant Plaintiffs’ Motion for Summary Judgment 

and deny Defendant’s Cross-Motion for Summary Judgment.  Although the Court will 

administratively terminate the case, it will retain jurisdiction in order to review the required 

status reports and rule on any challenges to unmet deadlines.  A separate Order so stating will 

issue this day.  

 

/s/ James E. Boasberg 
                  JAMES E. BOASBERG 
            United States District Judge 
 

Date:  December 5, 2016  
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UNITED STATES DISTRICT COURT 
 FOR THE DISTRICT OF COLUMBIA 
 

 
AMERICAN HOSPITAL ASSOCIATION, 
et al., 
 
           Plaintiffs, 

 

 v.  Civil Action No. 14-851 (JEB) 

SYLVIA M. BURWELL, in her official 
capacity as SECRETARY OF HEALTH 
AND HUMAN SERVICES, 
 
           Defendant. 
 

 

 
ORDER 

 
 Early last month, the Court granted summary judgment in favor of Plaintiffs and ordered 

the Secretary of Health and Human Services to reduce the Medicare-appeals backlog by certain 

numeric targets set through the end of 2020.  Am. Hosp. Ass’n v. Burwell (AHA IV), 2016 WL 

7076983, at *3-4 (D.D.C. Dec. 5, 2016).  The Secretary now brings a Motion to Reconsider 

under Federal Rule of Civil Procedure 59(e), arguing that reconsideration is necessary to correct 

a clear error and prevent a manifest injustice.  See ECF No. 49 at 1.  The Court will deny the 

Motion.    

 A Rule 59(e) motion is analyzed under a “stringent” standard.  See Ciralsky v. CIA, 355 

F.3d 661, 673 (D.C. Cir. 2004) (quoting Firestone v. Firestone, 76 F.3d 1205, 1208 (D.C. Cir. 

1996) (per curiam)).  Such a motion “is discretionary and need not be granted unless the district 

court finds that there is an intervening change of controlling law, the availability of new 

evidence, or the need to correct a clear error or prevent manifest injustice.”  Firestone, 76 F.3d at 
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1208 (quoting Nat’l Tr. v. Dep’t of State, 834 F. Supp. 453, 455 (D.D.C. 1993)); see also 11 

Charles Alan Wright, Arthur R. Miller, et al., Federal Practice & Procedure § 2810.1 (3d ed. 

2016).  Rule 59(e), moreover, “is not a vehicle to present a new legal theory that was available 

prior to judgment,” Patton Boggs LLP v. Chevron Corp., 683 F.3d 397, 403 (D.C. Cir. 2012), or 

to reargue previously raised theories.  Piper v. U.S. Dep’t of Justice, 312 F. Supp. 2d 17, 21 

(D.D.C. 2004).  

 The Secretary contends that reconsideration is warranted here because the Court’s 

decision to order scheduled reductions in the appeals backlog will force her to pay pending 

claims without regard to their merit, which the Medicare statute does not permit.  See Mot. at 2 

(citing 42 U.S.C. §§ 1395f, 1395g(a), 1395y(a)(1)(A)).  But Defendant’s argument that she 

cannot comply with both the reduction targets and her statutory obligation to protect the 

Medicare Trust Funds is not new; it was twice urged in prior briefing.  See ECF No. 41 

(Defendant’s Motion for Summary Judgment) at 22-23; ECF No. 45-1 (Reply in Support of 

Defendant’s Motion for Summary Judgment) at 8-9.  

The Court is not unsympathetic to Defendant’s plight, nor does it take lightly the decision 

to intervene in an executive agency’s efforts to respond to a complex problem.  See Am. Hosp. 

Ass’n v. Burwell (AHA I), 76 F. Supp. 3d 43, 55-56 (D.D.C. 2014), rev’d Am. Hosp. Ass’n v. 

Burwell (AHA II), 812 F.3d 183, 192 (D.C. Cir. 2016); Am. Hosp. Ass’n v. Burwell (AHA III), 

2016 WL 5106997, at *8 (D.D.C. Sept. 19, 2016).  This Court must follow the instructions of the 

D.C. Circuit, however, and here the standard it set out, see AHA II, 812 F.3d at 192-93, led this 

Court to conclude that equitable grounds existed for mandamus and that the reductions timetable 

was the most appropriate form of such relief.   
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As the Secretary argues nothing she did not raise in previous filings and has not met the 

exacting Rule 59(e) standard, the Court ORDERS that Defendant’s Motion is DENIED.        

IT IS SO ORDERED. 

/s/ James E. Boasberg 
                  JAMES E. BOASBERG 
            United States District Judge 
 

Date:  January 4, 2017  
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
AMERICAN HOSPITAL ASSOCIATION, et al., 
 
  Plaintiffs, 
v. 
 
NORRIS W. COCHRAN, in his official capacity as 
ACTING SECRETARY OF HEALTH AND 
HUMAN SERVICES, 
 
  Defendant. 

       Civil Action No. 14-cv-00851 (JEB) 
 

 
NOTICE OF APPEAL 

Notice is hereby given this 30th day of January, 2017, that the Defendant, Norris W. 

Cochran, in his official capacity as Acting Secretary of Health and Human Services,1 hereby 

appeals to the United States Court of Appeals for the District of Columbia Circuit from the Order 

(ECF No. 47) and Memorandum Opinion (ECF No. 48) of this Court, entered on the 5th day of 

December, 2016, granting the Plaintiffs’ Motion for Summary Judgment, denying the 

Defendant’s Cross-Motion for Summary Judgment, and ordering the Defendant to take the 

actions described in paragraphs 4 and 5 of the Order, as well as from all other opinions, orders, 

and rulings in this action, including, but not limited to the Order (ECF No. 52) of this Court, 

entered on the 4th day of January, 2017, denying the Defendant’s Motion for Reconsideration. 

Respectfully submitted, 

1  Pursuant to Fed. R. Civ. P. 25(d), Acting Secretary Cochran is substituted in his official 
capacity as the defendant in this action. 
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      CHAD A. READLER 
Acting Assistant Attorney General 

       
      JOEL McELVAIN 
      Assistant Director, Federal Programs Branch 

 
/s/ Caroline Lewis Wolverton  

Of Counsel:     CAROLINE LEWIS WOLVERTON 
JEFFREY S. DAVIS    Senior Trial Counsel, Federal Programs Branch 
Acting General Counsel   D.C. Bar No. 496-433 
JANICE L. HOFFMAN   U.S. Department of Justice 
Associate General Counsel   Civil Division 
SUSAN MAXSON LYONS   P.O. Box 883 
Deputy Associate General   Washington, D.C.  20001 
Counsel for Litigation    Tel. (202) 514-0265 
KIRSTEN FRIEDEL RODDY  Fax (202) 616-8470 
Attorney     caroline.lewis-wolverton@usdoj.gov 
United States Department of Health  
and Human Services     Attorneys for Defendant 
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CERTIFICATE OF SERVICE 

I hereby certify that on February 21, 2017, I electronically filed the foregoing 

joint appendix with the Clerk of the Court for the United States Court of Appeals for 

the District of Columbia Circuit by using the appellate CM/ECF system.  Participants 

in the case are registered CM/ECF users, and service will be accomplished by the 

appellate CM/ECF system.  

 
 
 

 s/ Joshua Salzman 
      Joshua M. Salzman 
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